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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 10-140 


ALICE ANN BOBBINS, BUSSELL OBIN 
BOBBINS, Appellants 

vs. 

JOSEPH B. JOBDAN, Appellee 

BRIEF FOR APPELLANTS 
Jurisdictional Statement 

Jurisdiction is based on the general jurisdiction of this 
Court as provided in Section 17-101, District of Columbia 
Code, 1940 Edition. This is an appeal from a judgment 
of the United States District Court for the District of 
Columbia, Civil Action No. 2549-47, in favor of appellee 
against appellants by direction of that Court on December 
10, 1948. 

Statement of the Case 

The parties will be referred to herein as they appeared 
in the Court below. The appellants, Alice Ann Bobbins 
and her husband, Bussell Orin Bobbins, were plaintiffs. 
The appellee, Joseph B. Jordan, was the defendant. 

This was an action brought for damages resulting from 
injuries sustained by the plaintiffs by reason of the negli¬ 
gence and malpractice of the defendant, who was a licensed 



medical doctor in the District of Columbia. The plaintiff, 
Alice Ann Robbins, consulted and sought treatment from 
the defendant, because of a female disorder, and placed her¬ 
self in his professional care during May or June of 1945 
(App. 34). During, to wit, the month of October or Novem¬ 
ber, 1945, as a result of information given him by the 
plaintiff, Alice Ann Robbins, the defendant did make 
certain vaginal examinations of the plaintiff and did there¬ 
upon undertake to prescribe for her (App. 34-35-36). There¬ 
after, during the month of December, 1945, or January, 
1946, during a visit to the office of the defendant, she was 
told by the. defendant that she was pregnant (App. 35). 
Upon being told that she was pregnant, plaintiff, Alice 
Ann Robbins, advised the defendant of a peculiar and ab¬ 
normal physical condition about her body, and made in¬ 
quiry of him whether or not such condition would interfere 
with the normal birth of her child and whether she should 
have a Caesarean birth, and was thereupon advised by him 
that her condition would cause no such interference (App. 
37-38). The defendant undertook to render her prenatal 
care, to deliver her child, and give her postnatal care (App. 
19-26). The plaintiffs contend that the defendant did not 
make necessary and timely examinations of her before the 
birth of her child. Evidence was disclosed by the defend¬ 
ant’s own testimony that he was not fully qualified to at¬ 
tend the plaintiff and deliver her of child at Garfield Hos¬ 
pital, and that because of his disqualification he was re¬ 
quired to seek the assistance of a qualified doctor at the 
hospital to effect the birth of said child. This fact was 
not known to either plaintiff until after suit was filed in 
the lower Court (App. 27 through 30). The child was born 
through forced labor and the aid of instruments, sustained 
a fractured skull, and certain facial paralysis by reason 
of the forced birth and use .of instruments (App. 30-31), 
and died thereafter, either as a direct result of the frac¬ 
ture, or the medical attempt to repair same. 
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Testimony introduced also showed that sometime after 
delivery, pelvic X-rays were taken, and as shown by Exhi¬ 
bit 1, and the medical record disclosed that her pelvic con¬ 
dition was such as would cause the belief that normal 
delivery of a child was precluded (App. 70). She testified 
concerning the pain and suffering experienced by her after 
the birth of the child (App. 36, 37) as well as the failure 
of the defendant to give her ordinary or proper postnatal 
care and attention, resulting in her being required to re¬ 
turn to the hospital for further care and treatment soon 
after being originally discharged by the defendant (App. 
37 through 49). The damages sustained by her were 
permanent. The claim of the plaintiffs was not based on 
the death of the child, but on the injuries to the plaintiff, 
Alice Ann Robbins, and upon the part of Russell Orin Rob¬ 
bins for the loss of consortium and services of his wife. 

After the jury was sworn, but out of the presence of the 
jury, a discussion with the Court was had by counsel for all 
parties concerning the basis of the suit brought by the 
plaintiffs (App. 12-18). During the discussion (App. 13 
through 16) counsel for the plaintiffs advised the Court 
that the plaintiffs were taking the position that the defend¬ 
ant represented himself to the plaintiffs as being skilled 
in the line of obstetrics. Whereupon, counsel for the de¬ 
fendant (App. 14) stated that the plaintiffs in their plead¬ 
ings, had never claimed that the defendant was a specialist, 
although the wording of the complaint in this respect was 
as follows: 

“4. * * * and one well qualified in the treatment of dis¬ 
orders and diseases of women, the delivery of infants 
and postnatal care of mothers and hahies. f> (App. 2) 

Counsel for the plaintiffs stated that they would show by 
the testimony of the plaintiff, Alice Ann Robbins, that the 
defendant told her that he was an obstetrician and a 
specialist in the matter of prenatal, delivery and postnatal 
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care, whereupon counsel for the defendant (App. 14) claim¬ 
ed that inasmuch as the plaintiffs did not specifically state 
in the complaint that the defendant was an obstetrician 
(App. 14) that the defendant was only liable as a general 
practitioner of medicine, and not as a specialist, the proof 
in the two types of cases being different. He further claim¬ 
ed that to permit the plaintiffs to proceed under the theory 
that the defendant held himself out to the plaintiffs as being 
an obstetrician and a specialist would permit the case to be 
tried on an entirely different theory than upon the theory 
upon which he had prepared his defense, that is to say, that 
the defendant was a general practitioner and not a special¬ 
ist (App. 17). Whereupon counsel for the plaintiffs asked 
leave to amend the complaint by inserting the word 
“specialist” which permission was refused by the Court 
(App. 14-15) and counsel for the plaintiffs thereupon were 
instructed by the Court to have the plaintiff, Alice Ann 
Robbins, refrain in any of her testimony from making any 
statement quoting the doctor’s words to her that he was an 
obstetrician and a specialist in that particular line of 
medicine. Counsel for the plaintiffs advised the Court that 
he was prepared to introduce testimony on behalf of the 
plaintiffs to show such representation by the doctor (App. 
14-15-16-17-18). 

The hospital records admitted in evidence indicated that 
the plaintiff, Alice Ann Robbins, was admitted on June 21, 
1946, at 9:45 A. M. (App. 51), indicated the medicines given, 
and indicated that the records showed that the obstetrician 
was recorded as the defendant, Dr. Jordan (App. 52) and 
that the record showed that Mrs. Robbins’ case was diag¬ 
nosed after vaginal and rectal examinations as a borderline, 
bi-tuberous diameter, low narrow arch, inadequate posterior 
sagittal (App. 53), and the records indicated that the de¬ 
livery was of the type low-mid forceps (App. 54). 
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The plaintiffs called Dr. Joseph B. Sheffery (App. 54), a 
licensed physician in the District of Colombia, who testified 
that he examined the plaintiff, Alice Ann Robbins, during 
the first week in November, 1947, on the occasion of a sec¬ 
ond pregnancy, and at that time measured her pelvis (App. 
55); that he was a specialist in obstetrics (App. 56); that 
he recommended an operation known as Caesarean section 
because of the measurements of Mrs. Robbins and her pre¬ 
vious history (App. 57). The doctor identified a paper 
as a true copy of his recommendation made in the case 
(App. 58); that when she was sent to the hospital for 
delivery of a child the question immediately arose whether 
it was to be a normal delivery or Caesarean section, and 
that it was decided that a Caesarean section should be 
performed (App. 58). The copy of the report of the doc¬ 
tor was admitted in evidence as Plaintiffs * Exhibit 3 (App. 
59) and read as follows: 

“ J. B. Sheffery, M. D., 1801 K Street, Northwest, 
Washington 6, D. C., November 11, 1947 

“Mrs. Russell (Alice W.) Robbins has a contracted 
outlet, B. L being 6 centimeters. The posterior sagittal 
measures 8.5 centimeters. The total being below 15 
centimeters. In view of these measurements and her 
previous obstetrical history, I believe she should have 
an elective section. 

“Mrs. Robbins is Type A and Rh positive. 

“ (Signed) J. B. Sheffery, M. D. 

“J. B. S.:gh.” 

Although Dr. Sheffery in his written statement stated 
that he believed that the plaintiff should have an elective 
section as shown by the quotation above, on cross-examina¬ 
tion by the attorney for the defendant, he stated that a 
woman with the combined measurements of the plaintiff 
could deliver a child that weighed five pounds, twelve 
ounces, and that it would “certainly be worth a trial” to 
see if the child could be delivered normally (App. 61). 
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On re-direct examination he testified that he would have 
attempted to deliver a child rather than have a Caesarean, 
whereupon attorney for the plaintiffs announced that he 
was surprised by the testimony of the doctor (App. 62) 
and the Court prohibited cross-examination of the doctor 
by the attorney for the plaintiff after announcing surprise 
(App. 63). 

Plaintiff called Dr. Fred 0. Coe, who has been a radiol¬ 
ogist and practicing physician in the District of Columbia 
for more than the past thirty years (App. 65) who testified 
that he took X-ray pictures and made X-ray examinations 
of the plaintiff, or what is known as pelvimetry, which are 
measurements of the female pelvis by X-ray (App. 66). 

The trial Court then called counsel to the bench and made 
the following statement: 

“The reason why I anticipate it may not be necessary 
for him to exhibit the X-rays to the jury if he tells 
what the measurements are is that I am assuming the 
purpose is to show that the pelvic measurements were 
such that a. Caesarean section was indicated, and 
wouldn’t it be necessary for an obstetrician to testify 
as to that? He cannot testify as to that if he is a 
radiologist.” (App. 66) 

and thereupon the Court instructed counsel for the plain¬ 
tiffs to ask the doctor if he could go from the field of 
radiology into obstetrics and make a determination as an 
expert, whereupon counsel asked the doctor what conclu¬ 
sions he drew from pictures taken of pelves, and whether 
or not he determined from such pictures whether a female 
should have a normal pelvic birth or Caesarean section, to 
which the doctor replied: (App. 67) 

“I measure the exact size of the bony pelvis at various 
levels. That includes the inlet, mid-pelvis, and the out¬ 
let. From this I state what those are and draw a con¬ 
clusion, usually, that labor might be difficult, or any 
other conclusion, although I do not state emphatically 
that any Caesarean section should be done.” (App. 
67). 
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He further testified that from the X-rays he drew 'his 
conclusion which was part of his work in reading the X-rays 
taken; that he thereupon stated what departures from the 
average there are (App. 67) and that such statements were 
part of his profession (App. 67). The doctor then testified 
in detail concerning measurements taken of the plaintiff 
(App. 67-68-69). He further testified that from said meas¬ 
urements he concluded that the outlet was abnormally 
small; that he believed that the narrow outlet precluded 
pelvic delivery in that it was the smallest he had ever 
measured and that he had measured a great many thou¬ 
sands, he did not know how many (App. 70). 

The Court ruled that the testimony of Dr. Coe concern¬ 
ing his opinion that normal pelvic delivery could not be 
had, as far as obstetrics was concerned, was not worth 
much (App. 90) and that the only qualified expert to appear 
in the case was Dr. Sheffery, who, as the Court stated in its 
ruling (App. 91) testified that despite the measurements of 
the plaintiff he would have attempted to deliver her in 
normal fashion. This testimony by Dr. Sheffery, as stated, 
was contrary to his written report admitted in evidence 
wherein he stated in view of her measurements and her 
previous obstetrical history, he believed she should have an 
elective section (App. 59). 

Dr. George J. Ellis was called by plaintiff, who testified 
that he was a practicing physician in the District of Colum¬ 
bia and had been such for more than twenty years; that 
he had examined the plaintiff, Alice Ann Bobbins (App. 
84) and made pelvic measurements of her (App. 85). He 
testified that he performed a Caesarean operation upon 
her in Georgetown Hospital in November, 1947 (App. 85). 
The Court refused to permit counsel for the plaintiff to ask 
the witness how long plaintiff remained in the Georgetown 
Hospital after the Caesarean operation (App. 85-86), 
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Counsel for the plaintiff then asked Dr. Ellis when it was 
customary to make vaginal examinations of patients who 
were pregnant, to which question the counsel for the defend¬ 
ant objected on the ground that it was immaterial and the 
objection was sustained (App. 86). All counsel then ap¬ 
proached the bench, at which time counsel for the plaintiff 
advised the Court that the defendant had testified that he 
made no vaginal examinations of the plaintiff between some¬ 
time in December, 1945 or January, 1946 until she was taken 
to the hospital approximately six or seven months there¬ 
after (App. 87). Counsel for the plaintiff sought to show 
by the witness, Dr. Ellis, that the commonly accepted medi¬ 
cal practice was to make vaginal examinations approxi¬ 
mately six weeks before the anticipated date of birth (App. 
88). The Court then inquired of counsel for the plaintiff 
whether Dr. Ellis had been paid a fee as an expert and was 
advised that he had not (App. 87). The Court then ruled 
that the doctor could not be asked when he made a vaginal 
examination and that the same was immaterial; and fur¬ 
ther, that he could not be asked when it was customary to 
make vaginal examinations before birth, and the Court 
ruled that the questions could not be asked, as the same 
were immaterial even though counsel for plaintiff stated to 
the Court that they expected to pfove that the accepted 
practice in the District of Columbia required such exam¬ 
inations to be made six weeks before the anticipated birth 
(App. 88-89). 

The defendant, Dr. Joseph R. Jordan, was recalled to the 
witness stand by the plaintiff and asked if he was familiar 
with a book on obstetrics by J. Whitridge Williams, to 
which the doctor replied that he was, and further, that such 
book was the textbook used for teaching obstetrics at 
Georgetown University at the time the defendant was a 
student there (App. 73). Further, the defendant testified 
that the textbook is recognized as an authority on obstetrics 
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in the District of Columbia (App. 73). He was then asked 
if it was not a fact that a careful and thorough examination 
paying particular attention to measurements of the pelvis 
is not indispensable about six weeks before the expected 
date of delivery of a child (App. 73-74). To this question 
there was an objection, and the Court excluded the question 
(App. 74). Thereupon counsel for the plaintiff asked the 
defendant doctor if it was not a fact that no matter how 
normal the external measurements may be, the pelvis must 
be measured internally, and if necessary, under anesthesia, 
whenever the head does not engage during the last month 
of pregnancy or in any patient in whom the pelvis outlet 
is contracted (App. 74). There was objection by counsel 
for the defendant, and the objection was sustained (App. 
74). Counsel for all parties then approached the bench, 
during which time the Court was advised by counsel for 
the plaintiffs that the defendant had identified as a recog¬ 
nized authority in the District of Columbia the textbook 
on obstetrics by J. Whitridge Williams and that the ques¬ 
tions to which objection had been sustained by the Court 
were questions practically word for word from the text of 
said book (App. 74); and furthermore, that said text stated 
that certain acts were a positive necessity, and not a ques¬ 
tion of judgment, that such acts must be done; and further, 
that the doctor was presumed to know of such acts if he 
studied from that book and went to the school where same 
was used. The Court refused to permit the questions (App. 
74-75). 

At the conclusion of all of the testimony offered by the 
plaintiffs, the Court stated: 

“Malpractice is a very serious charge against a physi¬ 
cian. •• •” (App. 88) 

“He is responsible only for the standard of skill 

possessed generally by others practicing in the same 
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field. He must have latitude for the play of reasonable 
judgment, and he may make minor mistakes in that 
judgment, the same as lawyers do, the same as engin¬ 
eers do, or anybody else. • • *” (App. 89) 

“In addition, you must also be aware of the rule that 
where there is evidence that is as consistent with the 
hypothesis of no negligence as with the hypothesis of 
negligence, the case must be resolved in favor of the 
defendant. There is not a single bit of evidence in this 
case indicating that this man was negligent. • * *” 
(App. 89) 

“The only expert in the case qualified to speak is Dr. 
Sheffery • # •” (App. 89) 

“With all due respect to Dr. Coe, who has appeared in 
this court innumerable times, his specialty is that of a 
roentgenologist. * * *” (App. 89) 

“lam not questioning the proper interpretation of the 
X-rays. It was his interpretation. He is not an 
obstetrician.’* (App. 90) 

“There was certainly no testimony of any general 
practitioner in this case to indicate that this defendant 
did anything other than what he should have done un¬ 
der the circumstances; and the testimony of the expert, 
the only qualified expert in the case, the specialist in 
the field of obstetrics, is that under the same circum¬ 
stances he most certainly would have delivered this 
woman in the fashion in which she was delivered.” 
(App. 91) 

“Your case is predicated upon the fact, as I view the 
evidence, that, by virtue of the pelvic measurements, 
this defendant should have been put on notice that she 
could not be delivered by normal fashion and that there¬ 
fore Caesarean section was indicated. That is the 
whole case. * # •” (App. 91) 

Whereupon the jury was recalled and were directed that 
they find for the defendant against said plaintiffs (App. 92). 


11 


Statement of Points 

The appellants present seven questions for determina¬ 
tion by this Court, the seven questions being as follows: 

1. Did the Court commit error in failing to permit 
plaintiffs to amend their complaint to allege that the de¬ 
fendant represented himself to them as a specialist in 
obstetrical cases? 

2. Did the Court commit error in ruling that neither 
plaintiff could testify that the defendant had stated to 
them when first consulted that he, the defendant, was a 
specialist in obstetrical cases? 

3. Did the Court commit error in refusing to permit 
cross examination of Dr. James B. Sheffery by counsel for 
plaintiffs after such counsel had announced surprise at the 
testimony of Dr. Sheffery, called as a witness for the plain¬ 
tiffs. 

4. Did the Court commit error in ruling that the testi¬ 
mony of Dr. Fred O. Coe was not expert testimony to prove 
that the physical bone structure of plaintiff, Alice Ann 
Robbins, was too small to permit normal pelvic delivery? 

5. Did the Court commit error in refusing to permit the 
plaintiffs to further question Dr. George J. Ellis concern¬ 
ing customary practice with reference to prenatal care and 
examination of expectant mothers? 

6. Did the Court commit error in refusing to permit 
counsel for the plaintiffs to cross examine the defendant, 
using as a reference for the basis of his questions a text¬ 
book written by J. Whitridge Williams, a physician, which 
the defendant acknowledged was a recognized authority on 
obstetrics in the District of Columbia? 

7. Did the Court commit error in directing a verdict for 
the defendant at the close of plaintiff’s case? 
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Summary of Argument 

For the sake of clarity, the paragraphs of the Summary 
of Argument are numbered to conform with the corre¬ 
sponding points raised in the Statement of Points. 

1. Plaintiffs contend that the Court erred when it re¬ 
fused to permit the plaintiffs to amend their complaint 
by inserting the word 11 specialist’’ as descriptive of the 
defendant, when, in fact, the defendant had so represented 
himself to the plaintiffs at the time that he was employed. 
If the defendant was taken by surprise by such an amend¬ 
ment, the Court should have allowed him additional time 
to prepare his defense. 

2. The plaintiffs say that the Court erred when the 
Court directed counsel for the plaintiffs to instruct the 
plaintiffs that in relating their conversations with the de¬ 
fendant at the time he was first employed, that they were 
not to use the w T ord “specialist”. It is plaintiffs’ conten¬ 
tion that they should have been permitted to relate as 
nearly verbatim as possible the conversations which they 
had with the defendant at the time he was employed, and 
if he described himself as a specialist in obstetrics, then the 
plaintiffs should have been permitted to so testify, in the 
interest of justice. 

3. Plaintiffs say that the Court erred when the Court 
refused to permit counsel for plaintiffs to cross examine 
Dr. James B. Sheffery. Dr. Sheffery, subsequent to the 
birth herein question, had made a written report relative 
to a second expected birth to the plaintiff, Alice Ann Rob¬ 
bins, that she should be delivered, in his opinion, by a 
Caesarean section, but on cross examination, Dr. Sheffery 
stated that if he had been in the defendant’s position at the 
time of Mrs. Robbin’s first delivery, that he would have 
attempted a pelvic delivery. Plaintiffs say that his second 
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statement, being contrary to his written report, was a 
surprise to them and that they should have been permitted 
to cross examine the witness. 

4. Plaintiffs say that the Court erred when it ruled that 
Dr. Fred 0. Coe was not a competent expert in obstetrics 
to testify that the plaintiff, Alice Ann Robbins, should have 
been delivered by Caesarean section. Dr. Coe was a prac¬ 
ticing physician and a roentologist. His specialty was the 
measurement of pelves by X-ray and the rendering of an 
opinion as to whether or not the bony formation of the 
pelvis would or would not permit, in his opinion, pelvic 
delivery. The opinion which he rendered of Mrs. Robbins 
was that the outlet to her pelvis was the smallest that he 
had ever measured and that he had measured many thou¬ 
sands. Plaintiffs say that he was fully competent to testify 
as to his findings, and it was for the jury to determine 
whether the exercise of reasonable care by the defendant 
would have led him to discover the abnormality existing in 
the plaintiff, Alice Ann Robbins. 

5. The plaintiffs contend that the Court erred in re¬ 
fusing to permit the plaintiffs to further question Dr. 
George J. Ellis. The purpose of calling Dr. Ellis was, first, 
to show that at a second birth he had performed a Caesar¬ 
ean section on the plaintiff, Alice Ann Robbins, and, second¬ 
ly, to elicit from him the customary practice and procedure 
followed by physicians in the District of Columbia, in pre¬ 
natal and delivery care. The Court refused to permit Dr. 
Ellis to be so questioned. Plaintiffs say that they could not 
in any other manner prove the customary practice and 
procedure in such cases. 

6. Plaintiffs say that the Court erred in refusing to 
permit plaintiffs’ counsel to use a recognized text book as 
a basis for framing questions in cross examining the de¬ 
fendant, to establish the customary practice and procedure 
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in the District of Columbia relative to prenatal care and 
delivery of children. Such cross examination was intended 
to elicit admissions from the defendant as to the customary 
practice and procedure so that the jury could determine 
whether he had departed from such practice. 

7. Plaintiffs say that the Court erred in directing a 
verdict for the defendant because numerous substantial 
questions of fact had been raised for the jury to decide, 
namely, whether or not the defendant had exercised rea¬ 
sonable care in his examination and treatment of the plain¬ 
tiff, Alice Ann Robbins, and whether or not, by the exercise 
of reasonable care he should have discovered the smallness 
of the pelvis of plaintiff, Alice Ann Robbins, and whether 
or not at the time of the defendant’s employment by the 
plaintiffs he had misrepresented his qualifications to them. 

Argument 

The negligence claimed by the plaintiff, Alice Ann Rob¬ 
bins, is based upon malpractice resulting in permanent in¬ 
juries to her, all caused by the negligence of the defendant, 
a duly licensed practitioner of medicine in the District of 
Columbia. The claim of the plaintiff, Russell Orin Robbins, 
was based on the loss of services and consortium of his 
wife during the time she suffered from the injuries sus¬ 
tained as a result of the malpractice of the defendant. 

The evidence clearly showed, and it was not contradicted, 
that Mrs. Robbins first consulted Dr. Jordan, the defend¬ 
ant, during May or June of 1945, because of a female dis¬ 
order. She saw him again during the month of October or 
November, 1945, at which time she gave him certain infor¬ 
mation concerning herself and he did then make a vaginal 
examination and did undertake to prescribe for her. Again 
going to his office during December, 1945, or January, 1946, 
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she was told for the first time by the defendant that she 
was pregnant. At that time she told the doctor of a peculiar 
and abnormal physical condition about her body and fur¬ 
ther inquired of him whether such condition would inter¬ 
fere with the normal birth of a child, and asked whether 
she should not have a Caesarean birth. He then advised 
her that her condition would cause no difficulty in a normal 
birth. Her child was born through forced labor with the 
aid of instruments, sustained a fractured skull and cer¬ 
tain facial paralysis by reason of the forced birth, and 
died thereafter as a direct result of the fracture or the 
medical attempt to repair same. The testimony was clear 
that the doctor made no vaginal examination of Mrs. Bob¬ 
bins over a period of approximately six months before she 
was taken to the hospital for the birth of the child. The 
testimony is likewise clear that although she requested the 
defendant to make X-ray examinations before birth, none 
were made, nor did he perform a Caesarean operation as 
she requested due to her peculiar physical disability. 

It is not the contention of the plaintiff that the defendant 
should have substituted the plaintiff’s judgment for his 
own, but appellants contend that he was negligent, when, 
having been forewarned by the plaintiff of her peculiar 
physical condition, he did not make a sufficiently thorough 
examination to either discover such peculiar abnormality 
or to discover that the plaintiff’s fears were without 
foundation, the facts being that the plaintiff, Alice Ann 
Robbins, was justified in her fears and requests that the 
defendant X-ray her, in that she was not able to have a 
normal pelvic delivery when her child was delivered. The 
facts being that she was so small that the child’s skull was 
fractured at the time of delivery, there can be no serious 
contention made in support of the defendant herein that 
Mrs. Robbins was a person of normal proportions. The 
evidence is abundantly clear from the testimony of Dr. 
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Coe, a duly licensed physician in the District of Columbia 
of some thirty years’ practice, and in his written report 
likewise introduced into evidence, that the outlet to her 
pelvis was the smallest that he had ever measured, and 
that in the course of his practice he had measured literally 
thousands. He further went on to say that her measure¬ 
ments were so small that in his opinion they precluded 
normal pelvic delivery. As a practical matter, as shown 
by the evidence, when plaintiff’s second child was bom 
during November, 1947, it was delivered by Caesarean 
section. 

Mrs. Robbins testified that she suffered severe pain and 
permanent injury as a result of the defendant’s permit¬ 
ting her to attempt a normal pelvic delivery. Further¬ 
more, that he discharged her from the hospital before she 
was physically able to return to her home, causing her 
great pain and suffering, and resulting in her being re¬ 
quired to be confined to the hospital for further care and 
treatment. 

Inasmuch as the plaintiffs are basing their appeal herein 
on their allegations of seven errors made in the trial of the 
case below, in the interest of clarity appellants wish, in this 
argument, to deal with each point as set out in the State¬ 
ment of Points herein. 

1. Did the Court commit error in failing to permit plaintiffs to 
amend their complaint to allege that the defendant repre¬ 
sented himself to them as a specialist in obstetrical cases? 

Immediately after the jury was sworn, but out of the 
presence of the jury, a discussion was had between the 
trial judge and the counsel for the parties, concerning the 
issues involved in the suit. At that time counsel for the 
defendant sought and received from the Court instructions 
to counsel for plaintiffs that neither counsel, in his open¬ 
ing statement for the plaintiffs, nor the plaintiffs them- 
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selves should testify that Dr. Jordan had represented him¬ 
self to the plaintiffs as being a specialist in obstetrical 
cases, for the reason that the plaintiffs had failed to use the 
word “specialist’’ in their complaint. It will be noted that 
the complaint itself stated that the defendant held himself 
out to the plaintiffs as a practicing physician, doctor of 
medicine, and one well qualified in the treatment of disor¬ 
ders and diseases of women, the delivery of infants and 
post-natal care of mothers and babies. It is submitted that 
such phraseology in the pleadings was sufficient to advise 
the defendant of the claims of the plaintiffs. After the 
Court ruled in favor of the defendant, the plaintiffs sought 
permission to amend by adding the word “specialist” as 
descriptive of the defendant in their complaint, and called 
to the Court’s attention, Federal Rules of Civil Procedure 
rule 15, which provides that after a responsive pleading is 
filed amendments may be made only by leave of Court or 
by written consent of the adverse party, but that rule also 
provides that “leave shall be freely given when justice so 
requires.” Here was a situation where the opening state¬ 
ment had not been made to the jury, and it is respectfully 
submitted that the refusal of the Court to permit the in¬ 
sertion of the word “specialist” in the complaint handi¬ 
capped and prevented the plaintiffs from testifying fully 
concerning their conversations with the defendant at the 
time they sought his professional advice. Counsel for the 
plaintiffs advised the Court that they were prepared to 
show that the defendant in his early conversations with the 
plaintiff, Alice Ann Robbins, when he advised her that 
she was pregnant also told her that he was an obstetrician 
and a specialist in obstetrical cases. 

In the matter of “Rabenovets vs. Crossland et al., 137 
F2d. 675, 78 U. S. Ct. of App. for D. C., 54” decided June 
16, 1943, the Court says as follows; 
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Rabenovets vs. Crossland et al., 137 F2d. 675 U. S. 

Ct. of App. for D. C. (Decided June 16, 1943). 

“(1) The chief contention of appellant Rabeno¬ 
vets is that appellees should not have been permitted, 
under a complaint which charged a permanently 
shortened leg, to prove a pelvic tilt and spinal curva¬ 
ture. We need not decide whether the complaint gave 
adequate notice of the nature of the injuries. If it 
did not, appellant would have been entitled to a con¬ 
tinuance, and we must assume that he would have ob¬ 
tained one on request. Federal Rule of Civil Proced¬ 
ure, rule 15(b), 28 U. S. C. A. following section 723c. 
He objected to the testimony, but did not ask for a con¬ 
tinuance. In these circumstances we are satisfied that 
there was no prejudicial error in admitting the testi- 
mony. ,, (Italics supplied.) 

It is respectfully submitted by the plaintiffs that justice 
required the Court’s granting the permission to amend 
designating the defendant as a specialist, and if the de¬ 
fendant was taken by surprise, then, it is submitted, it is 
the duty of the Court to grant him a continuance in order 
properly to prepare his defense. In the case of ‘‘Newman 
vs. Zinn, 164 F2d. 588”, we find the Court using the follow¬ 
ing language: 

Newman vs. Zinn, 164 F2d. 558. 

“4. The second answer is that under the Federal 
Rules of Civil Procedure rule 15(b), 28 U. S. C. A., 
following section 723c, the plaintiff is not bound by the 
theory of his pleadings. He may offer his proof and 
conform his pleadings to the proof offered ‘when the 
presentation of the merits of the action will be sub¬ 
served thereby.’ In this case our record is silent 
upon the critical point regarding this question. The 
plaintiffs offered certain testimony and the defendant 
objected to it on the ground that it was not within the 
theory set out in the pleadings. Then the lawyers and 
the judge retired to the latter’s chambers to discuss 
the matter. The ruling on the record, after they re¬ 
turned, sustained the objection to the testimony. Noth¬ 
ing more appears about the amendment. We think the 
question one where, if it was deemed necessary to 
amend, the plaintiffs should have been permitted to do 
so with a right to the defendant for a continuance if 
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the change in the direction of the development sub¬ 
jected him to unfair surprise. This the defendant did 
not do, but simply objected to the testimony not based 
upon the theory set out in the complaint and bill of 
particulars. We think he should have insisted on 
plaintiffs amending if this objection was to be pressed. 
Perhaps this was done in conference but whatever was 
done there does not appear so far as the record in our 
hands tells the story.’’ (Italics supplied.) 

2. Did the Court commit error in ruling that neither plaintiff 
could testify that the defendant had stated to them when first 
consulted that he, the defendant, was a specialist in obste¬ 
trical cases? 

It is believed that the Court was in error when it ruled 
that neither plaintiff could testify that the defendant had 
stated to them that he was a specialist in obstetrical cases 
even though plaintiffs’ counsel had not described him as 
such in plaintiffs’ complaint but had described him as one 
well qualified in obstetrical cases. The distinction between 
a specialist and a person well qualified is very small. The 
Court by its action precluded the plaintiffs from telling the 
jury the exact conversation which they had with the de¬ 
fendant because the Court specifically directed counsel 
for the plaintiffs that they were not to permit the plain¬ 
tiffs to use the word “specialist”. It is submitted that the 
better practice and correct way in which this situation 
should have been handled would have been to permit the 
plaintiffs to testify to the exact conversation which they 
had with the defendant, and if they used the word “spe¬ 
cialist” as the descriptive term by which the defendant de¬ 
scribed himself, the plaintiffs should have been permitted 
to amend at that stage, describing the defendant as such 
specialist and if the defendant was taken by surprise he 
would have been entitled to a continuance in order prop¬ 
erly to prepare his defense. It will be noted that the de¬ 
fendant himself testified that he was not an obstetrician or 
a fully qualified specialist in obstetrical cases because he 




20 


himself stated that he knew at the time when he first dis¬ 
cussed the matter of pregnancy with the plaintiff, Alice 
Ann Robbins, that he was not permitted to perform all 
types of obstetrical operations in Garfield Hospital, but was 
in fact extremely limited at that institution to the simplest 
types of delivery, and these facts were not made known to 
the plaintiffs, and further, the testimony shows that plain¬ 
tiff, Alice Ann Robbins, did not know that defendant did 
not in fact deliver her of her child until after this suit was 
filed. It is not unreasonable to presume that had the de¬ 
fendant advised the plaintiff in the beginning that he was 
not a specialist and a fully qualified obstetrician but was 
limited considerably in the types of delivery which he could 
perform at the hospital, that she would have sought the 
advice, care and treatment of some other, better qualified 
physician. Suffice it to say that she was ready, willing and 
able to testify that the defendant had advised her exactly 
to the contrary concerning his qualifications, but she was 
prohibited by the trial Court from so testifying, as has 
been heretofore stated. 

3. Did the Court commit error in refusing to permit cross ex¬ 
amination of Dr. James B. Sheffery by counsel for plaintiffs 
after such counsel had announced surprise at the testimony 
of Dr. Sheffery, called as a witness for the plaintiffs? 

The plaintiffs called as a witness Dr. James B. Sheffery 
who qualified as a specialist in obstetrics. He testified that 
in November of 1947 he had had occasion to examine the 
plaintiff, Alice Ann Robbins, and as a result of his exam¬ 
ination that he had furnished a written report to George¬ 
town Hospital, which written report stated as follows: 

“J. B. Sheffery, M. D., 1801 K Street, Northwest, 
Washington 6, D. C., November 11, 1947. 

“Mrs. Russell (Alice W.) Robbins has a contracteu 
outlet, B. I. being 6 centimeters. The posterior sagit- 
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tal measures 8.5 centimeters. The total being below 
15 centimeters. In view of these measurements and 
her previous obstetrical history, I believe she should 
have an elective section. 

*‘Mrs. Robbins is Type A and Rh positive. 

(Signed) J. B. SHEFFERY, M. D. 

J. B. S.:gh.” 

It can be noted at this time that as far as plaintiffs know, 
Dr. Sheffery, when he made this report on November 11, 
1947, had no knowledge of the present law suit. However, 
on cross examination, in the face of his written statement 
that he believed Mrs. Robbins should have an elective sec¬ 
tion, he stated that he would have tried to deliver her by 
normal pelvic delivery if he had attended her in her first 
child birth, at which time the defendant had attended her. 
Counsel for the plaintiffs then announced surprise at the 
complete reversal of the witness’s testimony and attempted 
to cross examine the witness concerning his knowledge of 
Dr. Jordan, acquaintance with him, and other factors 
touching on the reasons for the witness’s reversal in testi¬ 
mony. The Court ruled that Dr. Sheffery was the plain¬ 
tiff’s own witness and that he could not be cross examined 
by the plaintiffs. It will be noted that the trial Court, 
however, in its summation before directing a verdict in 
favor of the defendant, stated that Dr. Sheffery was the 
only expert produced by the plaintiffs and that he had 
testified that he would have attempted normal delivery 
rather than a Caesarean operation. The lower Court ap¬ 
parently took no heed of the written report of Dr. Shef¬ 
fery, wherein he stated that he believed that she, the plain¬ 
tiff, Alice Ann Robbins, should have an elective section. It 
stretches the power of imagination to think that at her 
second child’s birth Dr. Sheffery believed that she should 
have an elective section but that at her first child’s birth 
she should have been delivered by normal pelvic delivery. 
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4. Did the Court commit error in ruling that the testimony of 
Dr. Fred O. Coe was not expert testimony to prove that the 
physical bone structure of plaintiff, Alice Ann Robbins, was 
too small to permit normal pelvic delivery? 

The record shows that Dr. Fred 0. Coe was called as a 
witness by the plaintiffs; that he was a duly qualified 
physician in the District of Columbia of some thirty years’ 
standing, and a specialist in roentgenology; that he had 
made a thorough examination of the plaintiff with refer¬ 
ence to anticipated delivery of her second child, and came 
to the conclusion as set out in his written report Exhibit 
One herein, that pelvic delivery was to be precluded. Ex¬ 
hibit One reads in part as follows: “The outlet is abnor¬ 
mally small and the smallest we have yet measured. The 
remainder of the pelvis is normal. The narrow outlet is 
believed to preclude pelvic delivery, foc/mvs (signed) Fred 
0. Coe. RHD” This examination and report was made by 
Dr. Coe on April 19,1947. Dr. Coe testified concerning his 
qualifications that he had made literally thousands of ex¬ 
aminations of pregnant women. It is submitted that a man 
qualified as was Dr. Coe was certainly a specialist and an 
expert and a man well qualified to give an opinion as to 
whether the plaintiff should have a normal delivery or 
have her child delivered through Caesarean section. When 
he said that her measurements were the smallest that he 
had ever measured and that the narrow outlet, in his be¬ 
lief, precluded pelvic delivery, such testimony should have 
been accepted by the trial Court as that of an expert, and 
be given such weight by the jury as the jury saw fit, to de¬ 
termine whether under such circumstances the defendant 
in the trial below, was guilty of negligence in not deter¬ 
mining said condition for himself and acting accordingly 
by having a Caesarean section made of the plaintiff at the 
time of the birth of her first child at Garfield Hospital. 
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It will be noted that the Court ruled that because Dr. Coe 
was a roentgenologist and did not hold himself out to be 
an obstetrician, that he was not qualified to give an opinion 
in this instance, even though the doctor had testified that 
he had been a practicing physician in the District of Colum¬ 
bia for more than thirty years. It is submitted that the 
law does not support this ruling of the Court. We be¬ 
lieve the controlling view is stated in the following cases: 

Fightmaster v. Mode, 167 N. E. 407 (31 Ohio App. 

273). 

“In the case of Fightmaster vs. Mode, 167 N. E. 407, 
the plaintiff produced as an expert witness a man who 
had been a truck driver for 13 years, and had for 3 
years driven so-called one and one-half ton trucks of 
the same make as the 1% ton truck which injured the 
plaintiff. The latter truck, however, was a ‘1924 
model ’, whereas the witness had driven only a ‘1917 
model’ and a ‘1923 model’. The witness was asked 
to say within what distance a 1924 model truck of the 
make in question ‘with an added top for furniture, 
and practically empty’, could be stopped after the 
first application of the brakes, when driven at the rate 
of 25 miles an hour at the place where the accident 
occurred. The question was objected to, on the ground 
that the witness was not qualified as an expert. The 
trial court on objection held that the witness was not 
an expert and accordingly the question and answer 
were ruled out. The appeal court said: ‘Opinion evi¬ 
dence is not restricted to the opinion of the one person 
best qualified to give such opinion.’ Denver v. Atchi¬ 
son, etc., 96 Kan. 154, 150 P. 562. Ann. Cas. 1917 A, 
1007; Pridgen v. Gibson, 194 N. C. 289; 139, S. E. 443, 
54 A. L. R. 855. The qualification of this witness de¬ 
pended upon his possession of special knowledge, that 
he could impart to the jury, and that would assist the 
jury, in regard to a pertinent matter as to which the 
jury was presumed not to be so competent as was the 
witness to draw the proper conclusions from the facts 
proven. Ohio & Indiana Torpedo Co. v. Fishburn, 61 
Ohio St. 608, 56 N. E. 457, 76 Am. St. Rep. 437; Miller 
v. St. of Okla., 9 Okla. Cr. 255,131 P. 717, L. R. A. 1915 
A, 1088; Text 11 R. C. L. 574, and cases cited. We hold 
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that the witness was qualified to answer, and that his 
testimony should not have been rejected. The trial 
court’s ruling to the contrary was manifestly against 
the weight of the evidence as to the qualifications of 
this witness, and constituted an abuse of discretion. 
Muskeget Island Club v. Town of Nantucket, 185 Mass. 
303, 70 N. E. 61; Peck v. N. Y. Cent. & H. R. R. Co., 
165 N. Y. 347, 59 N. E. 206. See also Farrell v. Min¬ 
neapolis, etc. Ry. Co. 121 Minn. 357, 141. N. W. 491, 45 
L. R. A. (N. S.) 215. 

Pridgen v. Gibson, 139 S. E. 443, 194 N. C. 289. 

4-7. (p. 445) “Whether an expert is necessarily 
a technical specialist, or, expressed differently, wheth¬ 
er none but a specialist can testify as an expert, is not 
a matter of judicial discretion, the exercise of which 
by the trial court, is final; it is a question of law which 
is subject to review by the appellate tribunal. In Dole 
v. Johnson, 50 N. H. 453, it is said that the irreversi¬ 
ble discretion of the court must be limited by the 
rules of law, and that, before the court, in its discre¬ 
tion, can be permitted to determine the fact whether 
the witness is qualified to give an opinion, it must be 
established as a matter of law that he comes within 
the legal category or is included among experts. He 
may be wrongfully excluded through an erroneous 
conception of the law. If a physician who is duly li¬ 
censed by the proper authorities to engage in the gen¬ 
eral practice of Ins profession says that, assuming a 
hypothetical statement of facts to be true, he can ex¬ 
press an opinion satisfactory to himself as to a ques¬ 
tion of science pertaining to a particular branch of 
medicine, Le is not precluded from testifying as an 
expert simply because he is not a technical specialist 
in that particular department. The word ‘expert’ has 
been variously defined: ‘a person of skill’; ‘a person 
possessed of science or skill respecting the subject 
matter’; ‘one who has made the subject upon which he 
gives his opinion a matter of particular study, practice 
or observations.’ The basic theory is that the opin¬ 
ions of experts are admissible on questions of science, 
skill or trade, or on questions which so far partake of 
the nature of a science as to require a course of pre¬ 
vious study, not necessarily technical specialization in 
any department. Jones v. Tucker, 41 N. H. 547.” 
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The Court in this case further said: 

9. “True, on cross examination, the witness said 
he had only a general and not a special practice in the 
treatment of the eye; that he was not a specialist in 
anything, but only a country doctor, whose practice 
had been confined to ‘ordinary country diseases’. 
These facts would no doubt be considered by the jury 
in estimate the probative value of his testimony; but 
if, as in substance he said, he could form an opinion 
satisfactory to himself upon assumed facts as to the 
proper method of treating the eye, the mere circum¬ 
stance that he was not a specialist in this particular 
field would not as a matter of law disqualify him from 
expressing an expert opinion. If the rule had been 
put upon the broad ground that his professional knowl¬ 
edge and training were not such as to satisfy the court 
of his competency to testify as an expert witness, it is 
not improbable, in the absence of abuse or palpable 
error, that a case of ‘irreviewable discretion’ would 
have been presented; but to say that a witness may 
not express an expert opinion unless he can qualify 
as a specialist raises an entirely different question”. 

Turner v. Stoker, 289 S. W. 190. 

8. The court held that the law did not recognize 
or make any distinction between doctors admitted and 
licensed under law to practice the profession in the 
State of Texas as a test for qualification for expert 
opinion testimony. 

13. “While the appellant was not bound to diag¬ 
nose carefully or know that which could not be seen, 
for many of our ailments are hidden, yet the fact that 
he did not advise an X-ray, did not discover the broken 
jawbone, and was guilty of other failures as detailed 
by the witness, was sufficient for the jury to conclude 
that he was negligent. The failure in this case to 
discover these injuries—to give proper advice and 
treatment—may as testified leave the appellee a dis¬ 
figured and injured man for life. There is other evi¬ 
dence without further recitation supporting the find¬ 
ing of negligence”. 




26 


Byrom et al v. Eastern Dispensary Casualty Hos¬ 
pital, 78 U. S. App. D. C. 42, 136 F2, 278. 

“ (2) Unquestionably only experts are qualified to 
express an intelligent opinion as to what constitutes the 
proper method of treatment of a serious bone injury. 
But that their evidence should be accepted in exclu¬ 
sion of other evidence of conditions and results is con¬ 
trary to the applicable rule, both in this jurisdiction 
and elsewhere. As was said in Cornwell v. Sleichter, 
119 Wash. 573, 205 P, 1059, 1061, the proposition that 
experts are qualified to testify as to the manner of 
treatment of a patient is ‘ ‘sound only when soundly ap¬ 
plied’ and ‘that there must be, in the nature of things, 
many instances where the facts alone prove the negli¬ 
gence, and where it is unnecessary to have the opinions 
of persons skilled in the particular science to show un¬ 
skillful and negligent treatment.’ ” 

In accordance with this view we said, by way of illustra¬ 
tion, in Sweeney v. Erving, 35 Appl. D. C. 57, 43 L. R. A. N. 
S., 734, that evidence that after a broken ankle was reset it 
was crooked and the ankle joint stiff, is admissible and 
should be submitted to the jury as tending to prove neg¬ 
ligence in setting the ankle. And in Christy v. Callahan, 75 
U. S. App. DC 133, 124 F2d, 825, in a suit for injuries al¬ 
leged to have been caused by the improper use of X-ray, 
we rejected the view that negligence in treatment might be 
shown only by the testimony of X-ray specialists, and held 
that the jury was entitled to consider the character of the 
injury and the statements of the attending physician in 
connection with the evidence of experts. See also Christ 
v. White, 62 App. D. C. 269, 66 F2d, 795; Grubb v. Groaner, 
62 App. D. C., 305, 67 F2d, 511; Weisenberg v. Hazan, 63 
App D. C. 398, 73 F 2d 318. 

5. Did the Court commit error in refusing to permit the plain¬ 
tiffs to further question Dr. George J. Ellis, as an expert, 
concerning customary practice with reference to prenatal 
care and examination of expectant mothers? 

It is respectfully submitted that the Court erred in re¬ 
fusing to permit plaintiffs to examine Dr. Ellis as an expert 
on prenatal and delivery care of infants, he being an ob- 



stetrician. The Courts ruling was on the basis that such 
questions were immaterial. It is difficult for the plaintiffs 
to see how they could develop the customary practice and 
procedure in prenatal and delivery care if they were pre¬ 
cluded from asking experts questions to show such cus¬ 
tomary practice and procedure. The Court raised the 
issue of its own volition as to whether or not Dr. Ellis had 
been paid an expert’s fee, and it is submitted that the Court 
had nothing to do with any employment or lack of employ¬ 
ment contract between the plaintiffs and the witness on the 
stand. If the witness desired a fee as an expert it was a 
matter for him to raise himself, and for the plaintiffs to 
meet when that time arrived. Up to the point where the 
Court stopped the examination the witness had been fully 
cooperative and no doubt would have continued to answer 
any questions propounded to him. The witness never, at 
any time, made any claim, or any demand, for an expert’s 
fee, and it is not believed that it w' • '•••* iim -h-* province of 
the Court to raise that question itself. Again, it will be 
noted that the Court in reviewing the case before directing 
a verdict against the plaintiffs, commented that the only 
expert produced by the plaintiffs was Dr. Sheffery. The 
Court itself precluded the plaintiffs from further examin¬ 
ing Dr. Ellis who was as equally qualified as an expert as 
was Dr. Sheffery. Again quoting the case of Newman v. 
Zinn, 164 Fed. 558, hereinbefore referred to, the Court 
stated, as follows: 

“5-9. The law of New Jersey concerning the liabil¬ 
ity of a physician for injuries sustained through un¬ 
successful treatment does not differ from the general 
rule prevailing elsewhere. The physician is held to the 
exercise of the standards of his profession. Ely v. 
Wilbur 1887, 49 N. J. L. 685, 10 A. 358, 441, 60 Am. 
Rep. 668. The plaintiff in this case offered testimony 
of an admitted expert. This type of testimony seems to 
be required by the New Jersey decisions to establish 
the failure of the doctor to comply with professional 
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techniques. Hull v. Plume, 1944, 131 N. J. L. 511, 37 
A. 2d 53. The plaintiff’s testimony had elicited the fact 
that the treatment pursued by Doctor Zinn was, in the 
opinion of the expert, a departure from what the expert 
regarded as established practice. The plaintiffs then 
sought to procure further expert information from 
their physician witness by propounding a series of hy¬ 
pothetical questions. We set them out in full in the 
margin. (2) Objection was made and sustained to all 
these questions, which pretty effectively shut off the 
plaintiffs’ expert testimony at this point. 

We think that the witness should have been allowed 
to answer these questions. They probably would not be 
selected as models for a student studying the art of 
trial work. But they did call for expert testimony. 
The point that they called for testimony relative to 
diagnosis rather than treatment we have already dis¬ 
cussed and need not develop further here. The fact 
that the questions did not embody all of the testimony 
is not a sound objection under the New Jersey decisions. 
(3) And what is admissible under the New Jersey rule 
is likewise admissible in Federal Court. (4) 

We do not, of course, know what the answers to the 
questions would have been. But if they had been fa¬ 
vorable to the plaintiffs they certainly would have 
helped establish their case and they were entitled to 
the opinion of their witness if they could get it. 

The judgment of the District Court is reversed and 
the case remanded for further proceedings consistent 
with the opinion.” 

6. Did the Court commit error in refusing to permit counsel 
for the plaintiffs to cross-examine the defendant, using as a 
reference for the basis of his questions a textbook written 
by J. Whitridge Williams, physician, which the defendant 
acknowledged was a recognized authority on obstetrics hi 
the District of Columbia? 

The plaintiffs saw fit to call the defendant back to the 
stand to question him concerning the proper practice in the 
District of Columbia in obstetrical cases. As a basis for 
their questions they had him identify a certain medical 
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textbook written by Dr. J. Wbitridge Williams whom the 
defendant said was considered to be a recognized authority 
on obstetrics in the District of Columbia and that further¬ 
more the particular textbook was used as a book of in¬ 
struction in Georgetown University, Washington, Dis¬ 
trict of Columbia, at the time the defendant was there as a 
student and that he had himself in fact studied from that 
book. The plaintiffs sought by reading certain specific 
statements contained in said textbook, reading them in the 
nature of a question, to have the doctor state whether the 
practice as set out by the textbook was considered the 
proper practice in the District of Columbia. The Court 
sustained the objection of the defendant to such question 
and would not permit any questions by the plaintiffs of the 
defendant which were based on the practice as set out in the 
medical textbook. 

In “Connecticut Mutual Life Insurance Company vs. 
Ellis, 89 Ill. 516-519,” and “Byers v. R. R. & Allison v. R. 
R., 94 Tenn. 345” the Court said: 

Conn. Mutual Life Ins. Co. vs. Ellis, 89 Ill. 516-519. 

On page 519 the Court said: 

“On the other point made, no medical books were 
read to the jury as evidence or for any other purpose, 
and it will not be necessary to discuss the admissibility 
of such evidence. But, on cross-examination of the at¬ 
tending physician who made a diagnosis of the disease 
of which the assured died, and pronounced it delirium 
tremens, paragraphs from standard authors, that treat 
of that disease, were read to the witness, and he was 
asked whether he agreed with the authors, and that is 
complained of as error hurtful to the cause of the de¬ 
fendant. The testimony of this witness was of the 
utmost importance, and certainly plaintiff was entitled 
to reasonable latitude in the cross-examination. The 
witness had given the symptoms of the disease with 
which the assured was affected and pronounced it 
delirium tremens, and as a matter of right, plaintiff 
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might test the knowledge possessed by the witness, of 
that disease, by any fair means that promised to elicit 
the promised truth. It will be conceded, it might be 
done by asking proper and pertinent questions, and 
what possible difference could it make whether the 
questions were read out of a medical book or framed by 
counsel for that purpose. Ordinarily, the limits of 
cross-examination of a witness are within the sound 
discretion of the court, and, usually, the greatest lati¬ 
tude is allowable that can be consistently given, for the 
discovery of the truth. The witness in this case stated 
that he had read text books that he might be able to 
state why he ‘diagnosed the case as delirium tre¬ 
mens.’ Assuming to be familiar with standard works 
that treat of delirium tremens, it was not unfair to the 
witness to call his attention to the definitions given in 
the books, of that particular disease, and asking him 
whether he concurred in the definitions. How could the 
knowledge of the witness, of such subjects, be more 
fully tested? That is, in no just sense, reading books 
to the jury, as evidence, or for the purpose of contra¬ 
dicting the witness. The ruling announced may be 
liable to abuse. Great care should always be taken by 
the court to confine such cross-examination within rea¬ 
sonable limits, and to see that the quotations read to the 
witness are so fairly selected as to present the author’s 
views on the subject of the examination. 

That the cross examination was in the presence and 
hearing of the jury, could not of course, be avoided, 
as the witness was examined in open court. 

No material error appearing in the record, the judg¬ 
ment must be affirmed.” 

Byers v. R. R. <& Alliston v. R. R ., 94 Tenn. 345. 

“We think it therefore admissible for the attorney to 
use the book in shaping his questions and it was not 
error for him to require the witness to examine and 
read portions of the book with a view of testing his 
knowledge by proper questions.” * • • 

Citing one Greenleaf on Evidence, 15 Edition section 440. 
Note E in which the following propositions are laid down 
and cases cited in support: 

“The weight of great authority is decidedly against 
the admission of scientific books in evidence before a 
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jury, and allowing such books to be read from to con¬ 
tradict an expert generally. However it is a proper 
method of cross-examination in order to test the learn¬ 
ing of a witness who testifies as an expert to refer to 
books of approved authority upon the subject under 
investigation and question him in regard thereto. 
Scientific books may be used by the attorney in fram¬ 
ing his questions for the witness. He may read the 
questions from such a book to the witness either on 
direct or cross-examination. * * * ” 

7. Did the Court commit error in directing a verdict for the 
defendant at the close of plaintiffs’ case? 

It is respectfully submitted that the Court should not 
have directed a verdict in favor of the defendant at the 
close of the plaintiffs’ case, as there were many questions of 
fact properly before the jury concerning the negligence of 
the defendant which should have been passed upon by the 
jury. Furthermore, it is submitted that the errors of the 
trial Court, as set forth above, prevented further pertinent 
testimony from being introduced by the plaintiffs in sup¬ 
port of their case, all of which would have touched upon 
further facts indicating the negligence of the defendant 
and proper subjects for consideration by a jury. 

The bodily security of Mrs. Robbins was placed in the 
hands of the defendant. He advised her that she would 
have no difficulty with the delivery of her child, even 
though she called his attention specifically to a peculiar 
and unusual condition of her pelvic structure. He did not 
advise her that he was extremely limited in his qualifica¬ 
tions for delivery of a child at Garfield Hospital, and thus 
afford her an opportunity to seek the advice and care of 
others better qualified than he. As is stated in the “Re¬ 
statement of the Law, Torts—Negligence, P. 843 PP 311”: 

“One a part of whose business or profession it is to 
give information upon which the bodily security of 
others depends and who in his business or professional 
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capacity gives false information to another is subject 
to liability for bodily harm caused by the action taken 
in reliance upon such information * * *” 

(P 844) 

“• * * Thus, a physician who negligently gives er¬ 
roneous information to a patient in respect to the lat¬ 
ter’s physical condition, as where he informs him that 
it is safe to walk upon a leg which has not sufficiently 
recovered from a fracture, is liable under the rule 
stated in this Section, * * •” 

It is further respectfully submitted that the trial Court 
should have permitted the defendant to put on his defense, 
let the case be argued by both sides to the jury and decided 
by the jury, and thereafter, if the Court felt that as a legal 
proposition the defendant should not be bound by a verdict 
in the event the jury should have found for the plaintiffs, 
the Court could have entered a judgment non obstante 
veredicto , as is provided for in Federal Rules of Civil Pro¬ 
cedure, Rule No. 50. If this is not a proper application of 
such rule, it is difficult to understand why such rule was 
ever promulgated. 


Conclusion 

It is respectfully submitted that in this case the issues are 
comparatively simple. We have a plaintiff, Alice Ann Rob¬ 
bins, who had engaged the services of the defendant for 
prenatal care and delivery of her baby. That he attempted 
to deliver her by normal pelvic delivery. That it was a 
difficult delivery and injured the plaintiff. Three expert 
witnesses testified that her pelvis was too small to permit 
pelvic delivery, namely, Dr. Sheffery, who stated, in a 
written report dated Nov. 11, 1947 that he believed she 
should be delivered by Caesarean section, Dr. Ellis, who 
actually delivered her second baby by Caesarean section, 
and Dr. Coe, whose specialty is the measurement of pelves. 
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stated that he believed the narrow outlet of the pelvis of 
plaintiff, Alice Ann Robbins, precluded pelvic delivery, and 
.that the outlet of her pelvis was abnormally small and the 
smallest he had ever measured and that he had measured 
thousands of pelves. In addition, the plaintiff, Alice Ann 
Robbins, testified that she told the defendant that she was 
abnormal and requested that he make an X-ray to determine 
the size of her pelvis. Irrespective of all of this, the de¬ 
fendant made no tests to determine this abnormality but 
let her proceed with a pelvic delivery which caused the in¬ 
juries of which she complains. It is submitted that in the 
exercise of reasonable care and in the fulfillment of the 
duty which the defendant owed the plaintiffs at the time he 
was employed by them, that he was grossly negligent in not 
determining the existence of the abnormality existing in 
the plaintiff, Alice Ann Robbins, and that it certainly was 
a question of fact for the jury to decide whether or not he 
had exercised reasonable care or whether he was guilty of 
negligence. We respectively submit that the plaintiffs are 
entitled to a new trial. 


CHARLES H. QUIMBY, 
DOUGLAS A. CLARK, 
Attorneys for Appellants. 
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JOINT APPENDIX 
Case No. 10,140 


240 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Alice Ann Robbins and Russell Orin 
Robbins, 3033 Sixteenth Street, N. W. 
Washington, D. C. 

Plaintiffs, 

vs. 

Joseph R. Jordan, M. D., 5412 Colorado 
Avenue. N. W. Washington, D. C. 


Civil Action 
No. 2549—47 

Filed June 
19, 1947. 


Complaint for Damages 

(Personal Injuries, Professional Negligence, Malpractice, 
Willful and malicious treatment, loss of services, 
Damages and Expenses) 

1. Plaintiffs, Alice Ann Robbins and Russell Orin Rob¬ 
bins, are husband and wife, citizens of the United States 
and residents of the District of Columbia. 

2. Defendant, Joseph R. Jordan, M. D., is an adult citi¬ 
zen of the United States and a resident of the District of 
Columbia. 

3. Jurisdiction of this Court is invoked by reason of 
the fact that the sum involved is in excess of Three Thou¬ 
sand ($3,000.00) Dollars. 
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4. Plaintiffs sue the defendant for that heretofore, dur¬ 
ing the time complained of, the defendant was a duly li¬ 
censed physician practicing medicine in the District of Co¬ 
lumbia and holding himself out to the general public, in¬ 
cluding the plaintiffs, as a practicing physician, and doc¬ 
tor of medicine, and one well qualified in the treatment of 
disorders and diseases of women, the delivery of infants 
and postnatal care of mothers and babies. 

5. The plaintiff, Alice Ann Robbins, relying upon the 
representations of the defendant, did consult and seek treat¬ 
ment from him because of a female disorder and 

241 placed herself in his professional care; that during, 
to wit, the month of May or June, 1945, the defend¬ 
ant, as a result of information given him by the plaintiff, 
Alice Ann Robbins, did make certain vaginal examinations 
of said plaintiff and did thereupon undertake to prescribe 
for her, that thereafter, during the month of January, 1946, 
plaintiff Alice Ann Robbins, during a visit to the office of 
the defendant, was told by defendant that she was preg¬ 
nant. That upon being told that she was pregnant, plaintiff 
Alice Ann Robbins advised the defendant of a peculiar and 
abnormal physical condition about her body and made in¬ 
quiry of him whether such condition would interfere with 
the normal birth of her child, and was thereupon advised by 
him that her condition would cause no such interference. 

6. That several months thereafter plaintiff again called 
to the attention of the defendant her abnormal physical 
condition and said defendant did thereupon advise her 
that such condition had nothing to do with her having nor¬ 
mal delivery of a baby. 

7. Thereafter on, to wit, June 18, 1946, plaintiff Alice 
Ann Robbins requested of the defendant that she be 
X-rayed, which request was refused by the defendant and 
he did thereupon make a vaginal examination and told her 
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that her child would be born soon thereafter; she thereupon 
requested that the defendant perform what is commonly 
known as a Caesarean operation upon her for the birth of 
the child due to her known physical abnormality. 

8. That on, to wit, June 21, 1946 plaintiff, Alice Ann 
Robbins, was admitted to Garfield Hospital, Washington, 
D. C., and was examined by the defendant, and the defend¬ 
ant made a vaginal examination of her approximately five 
hours thereafter; that he then advised her that she was 
not progressing, and that it would be necessary for him to 
force labor upon her. Approximately six hours thereafter 
she was examined by another physician called by the de¬ 
fendant, which physician advised the defendant in the pres¬ 
ence of the plaintiff Alice Ann Robbins that the plain- 

242 tiff could not have a normal delivery. She was there¬ 
upon examined by still another physician at said 
hospital in the presence of the defendant, which physician 
stated that there was an obstruction in the person of the 
plaintiff which would prevent normal delivery; that said 
obstruction had been present in the person of the plaintiff 
for many months prior to said date of, to wit, June 21,1946, 
and had specifically been called to the attention of the de¬ 
fendant by the plaintiff on several occasions. 

9. That thereupon and thereafter the defendant negli¬ 
gently, carelessly, unskillfully, willfully and maliciously 
mistreated the plaintiff, Alice Ann Robbins and by his in¬ 
structions caused and permitted said plaintiff to be per¬ 
manently harmed and injured. That the plaintiff, Alice 
Ann Robbins was given treatment designed to cause an 
advanced delivery labor under the advice and assertion 
of the defendant that such was necessary, when the de¬ 
fendant in the exercise of ordinary knowledge, skill and ex¬ 
perience of a physician knew, or should have known, that 
the plaintiff could not have normal delivery of child; that 
the defendant negligently, carelessly and willfully pro- 



4 


ceeded on, to wit, the 22nd day of June, 1946, to force de¬ 
livery of said child causing said child and plaintiff severe 
bodily harm resulting in the death of said child on, to wit, 
the 1st day of November, 1946 and permanent physical 
injury and great mental anguish to the plaintiff. 

10. That as aforesaid, during the early morning of, to 
wit, June 22, 1946, by the use of high forceps there was 
born to the plaintiff a baby boy, which evidenced paralysis 
of the right cheek; that plaintiff, Alice Ann Robbins, did 
not again see defendant until several days thereafter; that 
on, to wit, June 29, 1946, the defendant told the plaintiff 
that the baby was dehydrated and running a fever and he 
did thereupon discharge the plaintiff, Alice Ann Robbins 
and said child from the hospital on said date. That due 
to the condition of said child upon its arrival at the homo 
of the plaintiffs, plaintiffs communicated with the defend¬ 
ant by telephone, who advised them concerning a 

243 formula for the feeding of said child; that soon there¬ 
after on, to wit, June 29, 1946, plaintiffs again at¬ 
tempted to contact the defendant and were advised that 
he was out of town and they did thereafter communicate 
with the said Garfield Hospital, who in turn sent a Doctor 
Spence to examine the child in the home of the plaintiffs. 
That as a result of said examination, said child was on 
said date ordered to Children’s Hospital where it remained 
until, to wit, July 3, 1946. 

11. That on, to wit, July 3, 1946, plaintiff Alice Ann 
Robbins, who had suffered continuous pain from the time of 
the birth aforesaid, attempted to communicate with the 
defendant but was unable to do so, and was thereupon ad¬ 
vised that he was not in Washington. Being unable to 
communicate with the defendant through July 6, 1946, the 
plaintiff, Alice Ann Robbins called another physician for 
examination of said child and the plaintiff was then ad¬ 
vised that the child had a fractured skull, suffered at birth, 
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and said child was again sent to Children’s Hospital. That 
plaintiff, Alice Ann Robbins, was still undergoing great 
physical pain and discomfort, for which she received medi¬ 
cal care and attention from the said Doctor Spence. That 
plaintiff was unable to contact the defendant again until, 
to wit, July 8,1946. That on, to wit, July 12,1946, plaintiff, 
Alice Ann Robbins was still suffering from the continuous 
extreme pain which had existed from the date of the birth 
of the child, and was thereupon re-admitted to Garfield 
Hospital, where she remained until, to wit, July 26, when 
she was again discharged from the hospital and returned 
to her home. That from, to wit, July 12, 1946 until to wit, 
July 26, 1946, the defendant did not make inquiry of the 
plaintiff Alice Ann Robbins concerning her condition ex¬ 
cept on two occasions. 

12. That thereafter, as aforesaid, on, to wit, Novem¬ 
ber 1,1946, the infant child born to the plaintiff, Alice Ann 
Robbins, as aforesaid, departed this life as a direct result 
of injuries received at the time of its birth through the 
negligence of the defendant, and as a result of ailments 
developing from said injuries received as aforesaid. 

13. That by reason of the negligent and unskill- 
244 ful acts of the defendant as aforesaid, said child was 
injured at the time of its birth; that its condition 
grew progressively worse from the date of its birth, to wit, 
June 22,1946, until the date of its death, to wit, November 
1, 1946, and that during said period of time the plaintiffs 
herein were compelled to administer to, nurse and care for 
the said infant child, and that the watching of said infant 
child grow progressively worse, the enlargement of its 
head, and its physical condition, caused great mental tor¬ 
ture and mental anguish to the plaintiffs herein. 

14. That the aforesaid forced birth of said infant and 
other negligent acts and failure to act on the part of the 
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defendant resulted in permanent physical injury, mental 
anguish and nervous disorders to the plaintiff, Alice Ann 
Robbins. 

15. That the aforesaid negligent, unskillful and mislead¬ 
ing care and attention by the defendant of plaintiff Alice 
Ann Robbins in the matter of prenatal care, and the afore¬ 
said willful, unskillful, negligent and unprofessional con¬ 
duct of the defendant in the attendance of the plaintiff, 
Alice Ann Robbins, and said infant child in the matter of 
delivery and postnatal care caused plaintiff, Russell Orin 
Robbins great loss, damage and expense for medical care 
and attention thereafter required by plaintiff, Alice Ann 
Robbins, and said child, as well as for the management and 
conduct of his household in the performance of household 
duties customarily performed by plaintiff, Alice Ann Rob¬ 
bins, which she was for a long time, and still is, and will 
in the future be unable to do; that he has been deprived of 
the general services and consortion of his said wife, Alice 
Ann Robbins, and the natural comfort and enjoyment of a 
normal, healthy child and will in the future be compelled to 
expend undeterminable sums for medical care and atten¬ 
tion of his wife, the plaintiff, Alice Ann Robbins; and that 
he did suffer great mental anguish from the date of the said 
child’s birth, to wit, June 22,1946, in that he was forced and 
compelled to care for, nurse and administer to the 
245 aforesaid child and watch the same grow progressive¬ 
ly worse and that in so caring for and watching the 
progress of said child, he suffered great mental anguish 
and mental torture. 

Wherefore, the plaintiff, Alice Ann Robbins, claims 
damages against the defendant in the sum of Fifty Thou¬ 
sand ($50,000.00) Dollars and demands judgment therefor 
with costs. 
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Wherefore, the plaintiff Russell Orin Robbins, claims 
damages of the said defendant in the sum of Twenty-five 
Thousand ($25,000.00) Dollars and demands judgment 
therefor with costs. 

/s/ ALICE ANN ROBBINS. 

/s/ RUSSELL ORIN ROBBINS. 

/s/ Charles H. Quimby, 

Attorney for Plaintiffs, 

1126 Earle Building, 

Washington, D. C., 

Republic 4072. 


Plaintiffs demand trial by jury in the above entitled cause. 

/s/ CHARLES H. QUIMBY, 
Attorney for Plaintiffs . 


246 Answer Presenting Defenses to Complaint 
for Damages (Malpractice) 

(Filed July 15, 1947) 

The defendant, by his attorneys, Welch, Daily & Welch, 
for answer to the complaint states as follows: 

First Defense: 

The complaint fails to state a claim against the defendant 
upon which relief can be granted. 

Second Defense: 

Defendant admits the allegations in Paragraphs One, (1), 
Two (2), Three (3) and Four (4) ; admits that plaintiff 
consulted him on June 4, 1945 and that he informed her in 
January, 1946 that she was pregnant, but denies the other 
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allegations in Paragraph Five (5); denies the allegations 
in Paragraph Six, (6), Seven (7) and Eight (8) (except 
that she was admitted to Garfield and was examined deny¬ 
ing specifically that there was forced labor as alleged in 
Paragraph Eight (8); denies specifically all of the allega¬ 
tions in Paragraph Nine (9) and Fourteen (14), especially 
that an advanced delivery was caused and that he delivered 
the child; denies that portion of Paragraph Ten (10) al¬ 
leging the use of high forceps, stating that mid-forceps were 
used by the obstetrician, who actually supervised and de¬ 
livered the child; the defendant is without sufficient infor¬ 
mation or knowledge to form a belief as to the truth of the 
other allegations in Paragraph Ten (10) or in Para¬ 
graphs Eleven (11), Twelve (12), Thirteen (13) 
247 and Fifteen (15) and denies each and every other 
allegation contained in the complaint, especially any 
allegation that his treatment was negligent or that he was 
unskilled in the care and treatment of the plaintiff, Alice 
Ann Robbins. 

Third Defense: 

Defendant says that his care and treatment of the plaintiff 
was in accord with the accepted practice of other physi¬ 
cians practicing in the District of Columbia and he denies 
that he was negligent in any manner, but says that the 
obstetrician who delivered the child and the consultant who 
also participated were outstanding in their profession and 
exercised care and skill in the delivery of the child. 

WELCH, DAILY & WELCH. 

Bv: John R. Daily, 

Attorneys for Defendant. 
710 14th St.. N. W., 

Di. 6296. 
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Copy of the foregoing answer served on attorney for 
plaintiff, Charles H. Quimby, this 14th day of July, 1947, by 
mailing same to his last known address, 1126 Earle Bldg., 
Washington, D. C. 


WELCH, DAILY & WELCH, 

By: John R. Daily, 

Attorneys for Defendant, 
710 14th St., N. W. 
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251 Plaintiff’s Exhibit No. 3 


Robbins vs. Jordan 2549-47 

J. B. SHIFFERY, MD P-3 

1801 K Street, N. W. 

Washington 6, D. C. 

Filed 

Feb 16 1949 
Nov. 11, 1947 


Mrs. Russell (Alice A.) Robbins has a contracted outlet, 
the B. I. being 6 cms. The posterior sagitol measures 8.5 
cms., the total being below 15 cms. In view of these meas¬ 
urements and her previous obstetrical history, I believe she 
should have an elective section. 

Mrs. Robbins is Type A and Rh positive. 


JBS :gk 


/s/ J. B. SHIFFERY, M. D. 


1 Transcript of Testimony 

UNITED STATES DISTRICT COURT 
For the District of Columbia. 


Alice Ann Robbins and Russell Orin 
Robbins, 


Plaintiffs , 
vs. 

Joseph R. Jordan, M. D., 

Defendant. 


Civil Action 
No. 2549-47. 


Washington, D. C., 

Wednesday, December 8,1948. 

The above-entitled matter came on before Hon. Matthew 
F. McGuire, District Judge, at 3 p. m. 
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Appearances: 

On behalf of the plaintiffs: Mr. Charles H. Qnimby; Mr. 
Douglas A. Clark. 

On behalf of the defendant: Mr. John R. Daily. 

* • • 

4 Mr. Quimby: I wanted to say this in the opening 
statement: Knew or should have known, by reason 

of his examination, the peculiar bone or pelvic condition 
of this girl; that he attempted a natural birth, pelvic- 
delivery, and as a result—and it is right in some deposi¬ 
tions we have; I think we can prove it—that the child’s 
head was fractured at the time of the delivery, due to the 
peculiar bone structure of the mother. 

Now, this doctor, we maintain, held himself out to be 
a specialist in that line; and we claim, among other things, 
that that would have a tendency to show that he was not 
the skilled person that he represented himself to be 

5 to this woman. 

The Court: What you are seeking to show, ap¬ 
parently, is that he made a mistake in judgment in seeking 
to deliver her normally, by forceps, rather than Caesarean 
section, and proof of that is that when the attempted deliv¬ 
ery was made, the child’s head was too large for the birth 
passage. 

Mr. Quimby: That is right. 

The Court: That is one thing; but you can’t show in¬ 
jury to the child, because you are not seeking here to re¬ 
cover for wrongful death under the death statute; you are 
seeking to recover for malpractice perpetrated upon the 
woman. 

What is the damage? 

Mr. Quimby: Well, she claims permanent injury by 
reason of that. 

The Court: Permanent injury of a physical character? 

Mr. Quimby: Yes, sir. 
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The Court: If she can show that, all right. I want 
you to limit yourself to strict proof. I do not want to get 
anything before the jury that is prejudicial. 

Mr. Quimby: I do want to comment on the child’s head 
being fractured. 

The Court: I do not think you can. 

Mr. Quimby: Don’t you think that would be proper in 
the opening statement? 

6 The Court: I do not think you can. 

• • • 

7 Mr. Quimby: We are taking that position to 
show that this doctor, who is supposed to be skilled 

in this particular line of work, by reason of his examina¬ 
tions, should have known that she could not have normal 
delivery. If we are precluded from showing that, when 
he attempted this normal delivery, and showing it not 
for the purpose of any mental anguish by reason of the 
death of the child or harm to the child, but merely that his 
judgment was so wrong that that occurred and that he "was 
not the skilled man that he held himself out to be— 

The Court: Is the testimony going to take the turn that 
no child could be delivered normally? 

Mr. Quimby: Yes, sir. 

8 The Court: Then you won’t have to go into the 
situation with respect to this particular child. You 

will have expert witnesses to testify that an examination 
of this woman, pelvimetric or by X-ray, or by any of the 
other methods used, would indicate to a physician properly 
skilled in the profession, as this individual, as you claim, 
should be, the child could not be delivered in a normal 
fashion. 

Mr. Quimby: Then we are confronted with the proposi¬ 
tion that the defense can say, “Well, a child was delivered.” 

The Court: Then, the child was delivered. I see your 
point now. I do not want to get into the situation— 
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Mr. Quimby: I will refrain in my opening statement— 

The Court: Let us be guided by the turn of the evidence 
and as it comes. 

Mr. Daily: There is one thing that Mr. Quimby just 
made a statement of that I do not believe you can bring 
out. You never contended that he was a specialist. He is 
a general practitioner. 

Mr. Quimby: I think it says skilled in the practice. 

The Court: I am assuming—I am injecting myself into 
this—that it means he is a skilled practitioner and can 
deliver a child within the ken of the training and experi¬ 
ence of the ordinary practitioner in the District of Colum¬ 
bia. 

Mr. Daily: That is what you say. You do not say 
9 he is an alleged obstetrician. 

Mr. Quimby: I do not think we have to allege that. 
She will testify that that is what he told her when she asked 
him. 

Mr. Daily: That is an entirely different theory of the 
case. We relied on the general practitioner. It says: “Duly 
licensed physician practicing medicine in the District of 
Columbia and holding himself out to the general public, 
including the plaintiffs, as a practicing physician, and doc¬ 
tor of medicine, and one well qualified in the treatment of 
disorders and diseases of women.’ * 

Mr. Quimby: Then I will ask leave now to insert the 
word “specialist.” 

The Court: Well, I think that would come too late, be¬ 
cause that prejudicies the defendant in his defense. 

Mr. Quimby: The case has not started. 

The Court: I know, but I am assuming that, being the 
type of lawyer that I know Mr. Daily is, he has prepared 
his defense. If the plaintiff is going to change his theory 
of the case, then he is in a position where he ought to be 
protected from going forward on a change of theory. 
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Mr. Quimby: Would you say that the language indicates 
such— 

The Court: I do not know. I will read it. 

No. 4: 

10 # * d u iy licensed physician practicing medicine 
in the District of Columbia and holding himself out 

to the general public, including the plaintiffs, as a practic¬ 
ing physician, and doctor of medicine, and one well quali¬ 
fied in the treatment of disorders and diseases of women.” 

Mr. Quimby: “One well qualified.” 

The Court: And “practicing medicine.” 

Mr. Quiinby: “One well qualified.” What is a spe¬ 
cialist? 

The Court: A specialist is a man who has had training 
and, in addition to that, has devoted his practicing activi¬ 
ties to a particular branch of medicine or law. 

Mr. Quimby: When I say “and one well qualified” par¬ 
ticularly in the handling— 

Mr. Daily: I think this is brand new. 

The Court: He is asking me. I do not think so. I think 
you have pitched your case on the fact that he is a general 
practitioner and that in the performance of his activities 
as such, he is guilty of malpractice, and that is what you 
seek compensation on. I do not think this claim can indi¬ 
cate that he is a specialist in obstetrics and practicing as 
such and holding himself out to the public as such. 

Mr. Quimby: Holding himself out to her. She went to 
him and asked him if he was a specialist. He said 

11 yes, he was a specialist in that line. 

The Court: I am going to stick to what I have in 
the pretrial order. This should all have been straightened 
out in pretrial. 

Mr. Quimby: I thought that the complaint was worded 
such that it would permit that kind of testimony. 

The Court: I can’t understand why lawyers in this jur¬ 
isdiction want to plead evidence in their complaints. Two 
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of three paragraphs get in, and then you get your further 
information when you file interrogatories, but they want 
to get depositions all the time. 

• • • 

Well, that is what you are up against. I think what I 
will do is to caution you to be exceedingly careful in your 
opening. 

• • • 

15 Mr. Quimby: The next thing is this. In this case 
that your Honor referred to yesterday, I would like to 

call your attention to the wording down at the bottom of 
that page. Now, I concede that this case very clearly sets 
out that this mother would have no right of recovery for 
pain and suffering to the child, but this case also states down 
there, as your Honor can read, that she does have a right 
of recovery for damage to the child through the negligence 
of the doctor, under the theory that she had a right to have 
a healthy child born to her. 

16 Now, the evidence in this case will show that the 
child’s skull was fractured and the face was para¬ 
lyzed on one side as a result of this damage at the birth, 
and the record will show that it was caused at the birth and 

not because of some preexisting condition. 

• « • 

For the purpose of keeping the record straight, your 
Honor, under Rule 15 (b), as you probably well know— 
The Court: I forget these rules as fast as I look at them. 
What is 15 (b) ? 

Mr. Quimby: That is the rule that says if consent of 
opposing parties to amendments is not given, the Court 
shall give that right freely for the purpose of doing sub¬ 
stantial justice, unless he feels that by so doing it will 
prejudice the other side. 
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The Court: That is the way I feel. I expressed it 

17 yesterday. On the theory that he represented to her 
that he was a specialist in obstetrics? 

Mr. Quimby: Yes. 

The Court: The defense is pitched on the theory that 
this man, a general practitioner of medicine, was called to 
attend this woman, and as a consequence of his attendance 
and as a consequence of his professional activities, the 
situation resulted whereby she is now suing him for mal¬ 
practice. If he is going to be held to a higher standard or 
if he is going to be accused of representing that he was in 
a specialized field, then I am assuming, as counsel says, that 
that prejudices the defense. They did not expect that, 
and that should have been brought out at pretrial. 

Mr. Quimby: Your Honor will recall that the complaint 
says that he held himself to be well qualified on certain 
things, including the delivery of children. 

The Court: As a general practitioner. The general 
practitioner is supposed to be qualified in delivering chil¬ 
dren, attending to cracked heads, and so forth. As a mat¬ 
ter of fact, I would rather have a general practitioner than 
a specialist. 

Mr. Quimby: As a matter of fact, the answer admits the 
allegation of paragraph 4. 

The Court: The answer admits the allegation of para¬ 
graph 4 that he was a general practitioner and that, 

18 as a consequence of his capacity, he was presumed— 
he admits that he was presumed—to be skillful in 

the matter of delivering children. 

Mr. Quimby: When I ask the plaintiff to relate her con¬ 
versation with him, shall I instruct her specifically to 
leave out his voluntary statement that he was a specialist? 

The Court: I do not care so much about that. I do not 
know what the conversation will be. If she says he was 
a specialist, I will instruct the jury that he was not. 
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Mr. Quimbv: The point is that it seems to me she could 
recite what she claims he said, and he could deny it if he 
did not say it, and the jury would believe which party they 
wished to. 

» 

The Court: You are getting the cart before the horse. 
You are getting in the back door what I won’t let you get 
in by the front door. 

Mr. Quimby: Shall I tell her that she is not to repeat 
his statement to that effect? 

The Court: To that effect, that is right. 

• • * 

53 PROCEEDINGS 

Mr. Clark: Dr. Jordan, take the stand. 

Dr. Joseph Ralph Jordan, the defendant, was called as a 
witness and, being first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination by Mr. Clark: 

• • • 

55 Q. What was the minor condition which she dis¬ 
cussed with vou on the first visit that she made to 
you? A. I don’t remember what it was about because, 
as I told you once before, it was for a minor condition, 
which I treated her in the office for that condition. 

Q. Isn’t it a fact she told you on that occasion and the 
purpose of her visit to you was because she was having 
extreme difficulty in marital relations with her husband? 
A. No. I have no recollection of that whatsoever. 

Q. You say that that did not occur or that you do not 
recall it? A. I say that it did not occur. 

• • • 

Q. Did you tell her at that time that you were well quali¬ 
fied to take care of pre-natal cases and delivery of babies? 
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A. I told her I was a general practitioner and that 

56 I did take care of maternity cases. 

Q. Do you consider yourself well qualified for 
that type of practice? A. Within certain limitations. 

Q. And what are the limitations? A. My limitations 
are that I am capable of taking care of normal deliveries, 
and that is the purpose that I have in the hospitals. 

Q. Did you tell Mrs. Robbins that you were limited to 
taking care of normal deliveries? A. I told her that I 
took care of normal deliveries, yes. 

Q. Did you tell her that if the delivery was not normal 
you would not take care of her? A. I tell all of my 
patients— 

Q. I am asking what you told Mrs. Robbins. A. I just 
don’t recall what I told Mrs. Robbins exactly, no, sir. 

Q. Then, you would not say that you did tell her that 
you only took care of normal deliveries? 

The Court: Well, he says he does not recall. That 
is argumentative. Excluded. 

By Mr. Clark: 

Q. Will you answer the question again, whether or not 
you told her that you only took care of normal de- 

57 liveries? A. I don’t recall exactly what I told 
Mrs. Robbins, but, in substance, it was that I am 

capable of taking care of normal deliveries, and that is 
generally what I tell every patient. 

• * # 

66 Q. After this examination in January did you 
again examine her? A. Not 2completely, no, but 
with her visits to the office I take her blood pressure, and 
we would check the specimen of urine which she would 
bring in, but she had no further physical examination. 

Q. She had no further physical examination with ref¬ 
erence to the size of her pelvis; is that correct? A. After 
that time, that is correct. 
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Q. Isn’t it a fact that it is conceded in the medical pro¬ 
fession that the best time to take or make such a pelvic 
examination is about two months prior to the ex- 
07 pected delivery? A. Not necessarily. 

Q. You say that that is not the accepted practice? 

Mr. Daily: He has not said that. He said not 
necessarily. I object to the form of the.question, 
Your Honor. 

By Mr. Clark: 

Q. Let me ask it this way. Isn’t the accepted practice 
that the best time or the proper time to make such a pelvic 
examination is about two months prior to the expected date 
of delivery? 

Mr. Daily: I object, if your Honor please. 

The Court: You may answer. 

A. I think it is optional as to what time you examine 
the patient. Some doctors don’t examine them until that 
time. Others examine them—It has been my practice to 
examine the patient, as I have in this case, as early in 
pregnancy as I can, before you have a baby’s head or the 
presenting part of the baby down in the pelvis. You can 
make the examination with greater comfort to the patient, 
and you can, T think, get a good deal more information. 
However, an examination prior to delivery is also my prac¬ 
tice. 

Now, in this case we had a date of confinement which 
was in conflict with the time that she delivered, and Mrs. 

Robbins would have been examined in the office 
68 again, getting back to her last menstrual period, 
which was December—which was October 22, 1945— 
we presumed our first anticipated date of delivery on the 
basis of her menstrual period, as given by Mrs. Robbins, 
would have been July 29, 1946. However, Mrs. Robbins 
went into labor prior to that date. 
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By Mr. Clark: 

Q. Well, now, Doctor, let me ask yon this: Was the 
baby which was born to Mrs. Robbins a premature baby? 
A. I would say that, judging from the size of the baby, 
I would think the baby was premature. 

Q. You think the baby was premature? A. Yes. 

Q. Doctor, I will ask you whether or not on the hospital 
records at Garfield Hospital you indicated that it was a 
full term pregnancy or that it was premature. A. A pre¬ 
mature baby, strictly speaking, is one weighing less than 
five pounds. This baby did weigh more than five pounds. 
I don’t know exactly what the weight was, but it was a 
little over five pounds. 

Q. Doctor, my question was whether or not on the 
records at Garfield Hospital you stated that this was a full 
term pregnancy or a premature baby. A. I did not state 
that it was premature because, in the first place, our early 
date—original date—the last period—was not iu 
69 conformity with the nine months pregnancy. 

However, a patient can have the—the date she 
gives is an approximation, and within a couple of weeks— 
if she delivers within a couple of weeks of the date that 
we anticipate, we consider that a normal pregnancy and 
a fulltime pregnancy—full term. 

Q. Wasn’t it your previous statement that you antici¬ 
pated the birth of this baby on the 29th of July? A. Right. 

Q. And isn’t it a fact that on the records of Garfield 
Hospital you stated, over your signature, that this is a full 
term pregnancy? A. Well, it could be, within a couple of 
weeks or so. 

Q. Doctor, please answer my question yes or no. Did 
you or did you not, over your signature— 

Mr. Dailv: If vou know. 

• • 

The Court: Just a minute. First of all, how ma¬ 
terial is that, whether the child was full term or not 
full term? This defendant is not being charged with 
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anything in the naiure of injury to the child or, if 
the child died, with responsibility of its subsequent 
death. He is charged with malpractice with ref¬ 
erence to the termination, the injury of the mother, 
and the subsequent sequelae that followed. 

Then, again, I would like to suggest to counsel, let 
us keep within the issue and not go off into collateral 
70 matters. I do not want to inhibit you in any way in 
the proper presentation of your case, and I won’t, 
but I do not think it is going far afield, and I will ex¬ 
clude it. 

Mr. Clark: May we approach the bench on that? 

(At the bench:) 

The Court: As I view this matter, this man is 
charged with failing—it is being unfolded on the 
stand now—to note that she had a malformation of a 
structural type which should indicate to him pro¬ 
fessionally that she could not deliver in normal 
•> 

fashion, and therefore Caesarean was indicated, and 
as a consequence of his failure professionally to ob¬ 
serve that condition, all of these things happened. 

Mr. Clark: Yes, sir. 

The Court: Well, now, how important is it to 
show that the child was born prematurely a month 
or two weeks or three weeks or three months? 

Mr. Clark: It is important, your Honor. His 
excuse for not making X-ray—he will testify to that 
very shortly—examinations of this woman was the 
fact that she went to the hospital a month sooner 
than he expected, but on the hospital report he says 
full term pregnancy. That will be his excuse for not 
giving an X-ray, which he says he does in all eases, 
and which is the accepted practice. 

The Court: Leave it this way. Present it in re¬ 
buttal. In other words, I do not want to go off on a 
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71 collateral matter that may be immaterial. If you 
say it is material, you have got to lay a foundation 
by showing that he did or did not take X-rays. In 
other words, let’s don’t put the cart before the horse. 
Let us go directly to it. I know you are trying the 
case and I should not be trying it, and I won’t. You 
have the theory of the case in your mind, but it is my 
duty to exclude matters of a collateral nature that 
will let the jury go wandering around the block. 

Mr. Quimby: What about the evidence on the 
X-rays ? 

The Court: What you are seeking to show, as I 
understand it, is, first of all, whether or not he made 
‘ a pelvimetric examination. His testimony is that he 
did. All right. You want to know the figures. You 
have that in the record. So that indicates you want 
to introduce evidence to indicate that the figures 
themselves should have indicated to him that the 
pelvis was wrong. That is in the record. 

Then, he has also testified that he made a vaginal 
examination. He was able to distinguish by the hand 
whether anything was wrong. 

The next thing is to show it by way of an X-ray. 
Did he take an X-ray to check up on the manual situa¬ 
tion? Your argument is that if he did, it would have 
shown a malformation of some character, which 
would have put him on notice. Isn’t that your 
theory? 

Mr. Clark: That is true, except I want to get that 

72 he had to admit it was a full term pregnancy. 

The Court: It was a full term pregnancy. 

Mr. Clark: On the record, yes. 

Mr. Daily: I think the best way to answer that is 
that this child was born within two weeks of the 
normal number of days that the child was antici¬ 
pated. 
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The Court: As I understand it, the full term 
runs from 270 to 290 days. 

Mr. Clark: That is true. He can’t use the same 
thing in defense of himself and say, “I did not take 
an X-ray because I did not expect her to go to the 
hospital for another month.” 

The Court: The point is that if he did not take 
an X-ray, you have to show that the failure to take 
an X-ray was a deviation from the normal practice 
of individuals in like capacity in the District of 
Columbia. 

Mr. Clark: That is right. 

The Court: If he did not take it. 

Mr. Clark: That is right. 

The Court: Now, if he did take it and he made 
a mistake on it, that is another thing. What I mean 
if it is the general practice of physicians in the Dis¬ 
trict of Columbia, in obstetrical cases, to make a vagi¬ 
nal examination, a pelvimetric examination, take an 
X-ray, and he did two and he did not do the other, 
you can argue that he did not use professional 
73 skill; but the evidence as to whether the child was 
premature or mature is not material. 

Mr. Quimby: As I understand his testimony, he 
said he did not expect her to go to the hospital until 
the 29th of July, when actually this child was born 
on the 22nd of June, which was a month and seven 
days before that. 

The Court: Why don’t you ask him whether he 
took an X-ray or not, and then ask him whether 
or not it is the practice of physicians in the District 
of Columbia, engaged in the general practice of 
medicine, handling obstetrical cases, to take an 
X-ray? Then if he says the reason why he did not 
take it is the answer that you indicated, you may ask 
him the question. 

(After leaving the bench:) 
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By Mr. Clark: 

Q. Dr. Jordan, did Mrs. Robbins request of you that 
X-rays be made of her prior to her delivery? A. No. 

Q. Did you make any X-rays of Mrs. Robbins prior to 
her delivery? A. No, I did not. 

Q. Is it the customary practice in the District of Colum¬ 
bia to make X-rays of patients before their delivery? A. 
No, not the general practice. 

Q. Do you customarily make X-rays before the 
74 delivery? A. In my office I take, as close to the 
delivery date as I can, a picture of the pelvis, an AP 
picture of the pelvis. 

By the Court: 

Q. What is AP? Anterior-posterior? A. That is 
anterior-posterior. 

Q. Front to the back? A. That is front to the back, 
this view (indicating). That is routine with me in the 
office. 

By Mr. Clark: 

Q. Did you make such a picture of Mrs. Robbins? A. 
I did not. 

Q. Why didn’t you take such a picture of Mrs. Robbins? 
A. I didn’t take such a picture of Mrs. Robbins because 
she went into labor prior to the time that I had anticipated 
her delivery. 

Q. When did you anticipate her delivery? A. As I 
told you, I anticipated her delivery on the 29th day of July. 
1946. 

Q. At the time of the delivery you indicated on the hos¬ 
pital records that it was a full term pregnancy? A. Well, 
that may be, but that was a routine signature—that we have 
a regular sheet, a delivery room record, and I signed that, 
perhaps, as you say. I don’t remember, but that still does 
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not alter the fact that the date of the expected de- 

75 livery was the 29th. 

Q. Now, when was the child delivered! A. I 
think the baby was delivered June 26. I don’t remember. 

Q. June 22, was it not, Doctor, of 1946! A. Yes. It 
was in June, I know; the latter part of June. I don’t know 
the exact date. 

* • * 

Q. Did you go to the hospital at the time that she was 
admitted! A. I did. 

Q. What did you do there! A. I went in and visited 
her in the usual manner. 

Q. Did you make any examination of her! A. Not at 
that time. 

Q. Did you during that day make any examination of 
her? A. I did after she went up to the delivery room 
suite. She went to the ward first. 

Q. And what time that day did you make an examina¬ 
tion? A. I examined her when she was transferred up 
to the delivery room suite and examined her in what 

76 we call the first stage room. 

Q. What kind of examination did you give her 
at that time? A. Rectal examination. 

Q. And what does that consist of? A. A gloved—the 
index finger is inserted in the rectum to determine the con¬ 
dition of the cervix and to determine the position of the 
presenting part, which would be the head in this particular 
case. 

Q. And was that the only examination which you made 
at that time? A. No. I examined her from time to time, 
repeated the same rectal examination from time to time, 
to check the progress of her labor. 

• # 


# 


77 
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Q. Were you there when she was taken to the 
delivery room? A. I was. I was with her all the 

time. 

Q. Did you deliver her of the baby? A. I did not. 

Q. Who delivered her? A. Dr. Garnett, the resident. 
Q. The resident physician of Garfield Hospital? A. 
He did. 

Q. When did you turn Mrs. Robbins over to Dr. Garnett? 
A. Dr. Garnett was up there on the service—that was his 
duty to be there—and he saw Mrs. Robbins with me several 
times. He too examined her, rectally— 

Q. You say he saw her several times. You mean pre¬ 
vious to this day or on that day? A. No; during the course 
of her labor, in the first stage room. 

Q. You may proceed. A. What did you say? 

Q. And then you turned her over to Dr. Garnett? A. 
No, I did not turn her over to Dr. Garnett. Dr. Garnett saw 
Mrs. Robbins with me several times when I had her in what 
we call the first stage room, and as time would go on we 
would examine her a little later to see how much progress 
she was making. 

78 Q. And then when she was taken into the de¬ 
livery room who delivered her? A. Dr. Garnett. 
Q. Did you ever ask Mrs. Robbins’ permission to turn 
her over to Dr. Garnett? A. No, I did not ask Mrs. Rob¬ 
bins. 

Q. Did you ever ask Mr. Robbins’ permission or consent 
to turn her over to Dr. Garnett? A. No. 

Q. Did you consult Mrs. Robbins or Mr. Robbins about 
the type of case it was? A. I told Mrs. Robbins. Mrs. 
Robbins was awake and knew exactly what was going on. 
I introduced Dr. Garnett to Mrs. Robbins and said, ‘‘This 
is Dr. Garnett, the resident obstetrician here in the hospital, 
and I would like him to examine you and see how he feels 
yonr progress is”— 
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Q. Did you tell Mrs. Robbins, “I want Dr. Garnett to 
make this delivery. Will you consent?” A. No, I did not; 
no, I did not. I had not anticipated Dr. Garnett delivering 
Mrs. Robbins. 

Q. Did you call Mr. Robbins and tell him that you wanted 
some other doctor to deliver Mrs. Robbins? A. No, I 
don’t think—no, I did not. I spoke to Mr. Robbins a couple 
of times, I think, in the course of her progress, to let 
him know that she was apparently going along 

79 nicely. 

Q. What was the reason for having Dr. Garnett 
deliver Mrs. Robbins? A. Dr. Garnett delivered Mrs. Rob¬ 
bins because Dr. Ramsey directed him to do so. 

Q. You did not direct Dr. Garnett to do so? A. I re¬ 
quested Mrs. Robbins to permit Dr. Garnett to examine 
her, which he did. 

Q. Isn’t it a fact that Dr. Garnett never saw Mrs. Rob¬ 
bins until she was medicated and had been given drugs? A. 
Mrs. Robbins was not medicated to the point that—she 
knew exactly what was going on. She knew Dr. Garnett 
examined her. In fact, he did a vaginal examination, too. 

Q. Now, why did Dr. Ramsey instruct Dr. Garnett to 
deliver Mrs. Robbins? A. I think you will have to ask Dr. 
Ramsey that. 

Q. Do you mean that he forbade you to deliver her? A. 
That Dr. Ramsey forbade me to deliver her? 

Q. Did Dr. Ramsey forbid you to deliver Mrs. Robbins? 
A. The hospital rules would not permit me to deliver Mrs. 
Robbins. 

Q. What rules in the hospital would not permit you to 
deliver Mrs. Robbins? A. The standing rules of the 
hospital. 

80 Q. And what were they? A. There they are 
(indicating). 

Q. Will you read them to us, please (handing a paper 
writing to the witness)? 
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The Court: Now, may I see that, please? 

Is it stipulated by counsel that these are the rules 
of the hospital with respect to staff privileges? 

Mr. Clark: I have never seen that before, but I 
assume they are, if Mr. Daily says they are. 

Mr. Daily: They are. 

The Witness: They are. 

The Court: Is that stipulated by counsel? 

The Witness: Now, this is— 

Mr. Daily: Just sit down, Doctor. Do not volun¬ 
teer anything. 

The Court: Sit down, Doctor. Do not volunteer 
anything. 

Mr. Clark: I withdraw the question at this time. 

By Mr. Clark: 

Q. Did you have Dr. Ramsey contact Mr. Robbins when 
you could not make this delivery? A. No. 

Mr. Daily: If your Honor please, he has not said 
he could not make the delivery. He said he was pre¬ 
cluded from making it by the rules of the hospital, 
and I object to the form of the question. 

81 The Court: Sustained. 

By Mr. Clark: 

Q. What was it about this particular delivery that 
precluded you from making the delivery? A. The delivery 
was out of my jurisdiction, because it was a mid-low forceps 
at the time Mrs. Robbins was in the delivery first stage 
room, and my privileges only permit me to do outlet forceps. 

Q. Now, when did you determine that this was more than 
outlet forceps delivery? A. Mrs. Robbins was fully dilated, 
and it is customary to permit the patient making progress to 
continue in labor a period of approximately two hours, and 
if the patient at that time hasn’t brought the head further 
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down, then I would not be able to apply forceps in such a 
case. 

Q. You have not answered my question. I want to know 
how long before she was taken into the delivery room did 
you determine that this was more than an outlet forceps 
delivery? A. That is what I just answered. When the 
cervix dilates—that is the passage through which the baby’s 
head goes past, and in course of time that is a gradual dila¬ 
tation, and if that patient is fully dilated and makes no 
progress after two hours of full dilatation, then, being a 
mid-low forceps—it was at that time—when it be- 
82 came evident that, not making further progress, I 
would not be able to deliver—up to that time, why, I 
expected to deliver her. 

Q. Now, did you call Mr. Robbins at that time and tell 
him that you were to have assistance to make this delivery? 
A. No. We had had that assistance prior to that. Dr. 
Garnett had seen her prior to her dilatation. 

Q. Did you ever get any authority from Mr. or Mrs. 
Robbins to have anyone else make this delivery? A. No, 
except Mrs. Robbins. I told Mrs. Robbins—introduced Dr. 
Garnett and told her he would like to examine her, and sub¬ 
sequently Dr. Ramsey examined her, and we introduced 
Mrs. Robbins to Dr. Ramsey, said, “This is Dr. Ramsey.” 

Q. But you did not tell Mrs. Robbins that, “This is Dr. 
Garnett and he is going to deliver you,” did you? A. I 
didn’t know that he was going to deliver her. 

Q. And you did not tell her that Dr. Ramsey was going 
to deliver her, did you? A. No, but I told the— 

Mr. Daily: Just answer yes or no. Doctor. 

By Mr. Clark: 

Q. Never. Was the baby normal at birth? A. The baby 
had at birth a dimpling of the parietal bone. I call it a 
crease in the parietal bone, on the right side, extending 
about a half inch. 
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83 Q. And was anything else wrong with the baby at 
birth? A. The baby had a slight facial paralysis, 
which was noted at the time of birth, and it disappeared in 
a period of about two or three days. 

Q. Now, I will ask you this, Doctor. What caused the 
crease, as you have indicated, on that baby’s head? A. I 
don’t know. 

Q. You do not know? A. I don’t know. 

Q. Were you present at the time? A. Absolutely, yes, 
I was. 

Q. Were you scrubbed for this delivery? A. No, I did 
not. 

Q. You never scrubbed for the delivery of this baby 
at all? A. I did not. 

Q. Who actually were in the operating room at that 
time? A. I was. 

Q. And who else ? A. Dr.— 

The Court: How important is that? He did not 
testify he delivered it. 

# • # 


84 By Mr. Clark: 

Q. Was Dr. Tomasi the anesthetist at this de¬ 
livery? A. Yes. He gave the anesthesia. 

Q. Did Mrs. Robbins discuss with you the possibility 
of a Caesarean operation on her prior to going to the hos¬ 
pital? A. No, she did not. 

Q. She never mentioned that fact to you at all? A. She 
never did. 

Q. Did she discuss with you the difficulty which she had 
had in relationship with her husband? A. She never did. 

Q. Never at any time? A. Never at any time. 

Q. Did she request that you take X-rays? A. She did 
not. 

Q. From the measurements which you took of Mrs. Rob¬ 
bins, did you consider those normal, large, small, or in 
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85 what category would you place them? A. I con¬ 
sidered all of her measurements normal with the ex¬ 
ception of the transverse, which was borderline. 

• • • 

86 Q. Doctor, how long did Mrs. Robbins stay in the 
hospital after this delivery? A. She came on a 

Saturday and went out on a Saturday. 

Q. The following Saturday? A. Yes. 

Q. How many times did you see her during this period 
of time? A. I saw her daily. 

i i • 

87 Q. Did you prescribe anything for the discomfort 

88 of her spine on that day? A. Yes, I did. 

• • • 

A. I prescribed heat, that she use some sort of heat, 
electric pad, something like that, at the area where she had 
some discomfort. 

Q. Did you tell her on that day to get up and walk 
around? A. Mrs. Robbins was up and walking around be¬ 
fore she left the hospital. 

Q. Did you tell her at home to continue to be up? A. I 
told her to be up and around. 

• • • 

89 A. We talked about her going to the hospital. I 
told her that we could put her in the hospital and give 

her some physiotherapy over that area, that I thought it 
would be a good idea—in fact, I mentioned that to her the 
first day I saw her, the first visit to the home. 

• # • 

90 Q. That she entered the hospital the second time? 
A. Right. 

Q. How long did she stay in the hospital the second time ? 
She stayed approximately a week or ten days; the exact time 
I don’t know. 



33 


Q. Did you treat her while she was in the hospital? A. 
I went to the physiotherapy and described the situation to 
the doctor in charge up there and told him I wanted her to 
have any and all treatment that he considered adequate. 

Q. What did you tell the doctor as to her condi¬ 
tion? A. I gave him the history that she was a post 

91 maternal case, that she had delivered, and that she 
had been complaining of pain in the lower sacral re¬ 
gion, and that I thought we would get some releif for her by 
reason of the facilities in his department. 

• • * ■ 

92 A. She was discharged at the request of Mr. 
Robbins. He said that Mrs. Robbins was doing pret¬ 
ty good and she was very anxious to go home and I might 
as well discharge her, because she is going home, anyhow. 
That conversation was a phone conversation. 

Q. And did you discharge her? A. Yes, I did. I called 
and asked—I told the nurse to release Mrs. Robbins. 

Q. Did you think she was adequately recovered to go 
home? A Yes, she was. She was up and around, going 
to the telephone, walking around the ward. A couple of 
times I went in there and she wasn’t there, and the nurse— 
I asked the nurse where she was. 

93 She said, “She’s in the bathroom or she’s gone up 
to physiotherapy.” 

She went up in the chair to physiotherapy. 

• • * 


94 Alice Ann Murphy Robbins, one of the plaintiffs, 
was called as a witness and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination by Mr. Quimby: 

Q. Mrs. Robbins, everybody wants to hear what you 
have to say. Will you speak loud enough so that this lady 
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in this chair in the jury box may hear you? Then I think 
we can all hear you. 

What is your full name? A. Alice Ann Murphy Bob¬ 
bins. 

95 Q. Where do you live, Mrs. Robbins? A. I live 
in Delaware, 140 Rodney Drive, Collins Park, New 
Castle, Delaware. 

Q. You are one of the plaintiffs in this suit, are you? 
A. Yes, sir, I am. 

Q. This is your husband, is it not? A. Yes, sir, he is. 
Q. Did you ever live in Washington, Mrs. Robbins? A. 
Yes, I did. 

Q. During the time you lived in Washington did you 
ever know the defendant in this case, Dr. Jordan? A. Yes, 
I did. 

Q. Will you tell his Honor and these ladies and gentle¬ 
men of the jury if he ever had occasion to treat you pro¬ 
fessionally? A. Yes, he did. 

Q. When was the first time you went to Dr. Jordan pro¬ 
fessionally for treatment? A. It was in May or June of 
1945. 

Q. Will you tell us just what conversation you had with 
the Doctor at that time? A. Well, I had been married 
since January 29 of 1944, and it was very difficult and pain¬ 
ful to be a wife, and I wanted a baby very badly. 

Q. What conversation did you have with the Doctor? 
A. Well, I discussed it with Dr. Jordan, and he told 

96 me that I just had to get adjusted to married life 
and that I could take shots if I wanted to become 

pregnant. 

• • • 

97 Q. Now, Mrs. Robbins, did there come a time 
after that first visit that you again went to see Dr. 

Jordan? A. Yes; I went in October or November. 
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Q. Where did you see him at that time! A. At his 
office. 

Q. What was the occasion for your going then? A. 
Well, I wasn’t feeling too good, and I thought maybe I was 
pregnant, but I wasn’t sure. 

Q. What happened when you saw the doctor on that 
occasion? A. He examined me. He couldn’t tell me £hat 
I was pregnant or not. 

Q. Did he make a full physical examination at 

98 that time? A. No; he made a vaginal examination. 

Q.' Did there come a time after that when you 
again saw the doctor? A. It was either December or 
January that I went, and he told me that I was pregnant. 

Q. Did he examine you the third time you went back? 
A. Yes, he did. 

Q. Now, did you ever have any discussion with the 
doctor about who was going to take care of you in your 
pregnancy? A. I understood Dr. Jordan was. 

Q. Well, did you have any conversation with him in that 
respect? A. My husband and I did. 

Q. And what did the doctor tell you at that time? A. 
That he delivered a number of babies. 

Q. Thereafter did you continue to see him before the 
child was born? A. Yes, sir, I did. 

Q. How many times did you go to his office? A. Twice 
weekly. 

Q. Over what period of time? A. Over the nine months 
that I went there. 

Q. During that time that you saw the doctor how many 
times did he make a physical examination of you? 

99 A. Three times. The vaginal examination? 

Q. Yes. A. Three times. 

Q. Can you tell us when those three examinations oc¬ 
curred? A. It was in May or June of 1945, October or 
November, and then again when he told me I was pregnant. 
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Q. That was along around the end of 1945? A. Decem¬ 
ber or January. 

Q. All right. By the way, when you went to his office 
in the meantime what would happen? A. Well, I would 
see a woman that was in charge, and she would give me 
some treatments. Once a month I would see the doctor 
and he would ask me how I was getting along. He would 
take my blood pressure. 

Mr. Daily: I did not hear the last. 

The Witness: He would take my blood pressure. 
His nurse, the attendant, would also weigh me. 

• • • 

100 By Mr. Quimby: 

Q. What happened after that? A. The doctor 
came to visit me approximately 3:45 that afternoon. 

Q. Dr. Jordan? A. Yes. 

101 Q. When did he come to visit you? A. Approxi¬ 
mately 3:45 in the afternoon. 

Q. What did he do at that time? A. He gave me a 
vaginal examination. 

• • • 

Q. What happened after that? A. I remember Dr. 
Jordan introducing me to Dr. Ramsey and Dr. G-arnett. 

• • • 

104 Q. After the child was born did you suffer any 
physical discomfort? A. Yes; I suffered intense 

pain. 

Q. I want you to tell us exactly how you suffered and 
what that pain was and how you were injured, if you were. 
A. It was the lower part of my back, the end of my spine, 
and the left side of my pelvic, and also the left buttocks. 
It was all that area. That was just intense pain. When I 
would try to sit up I would have to sit on my right side. 
I could not put any weight whatsoever on my left. 
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Q. How long did that condition continue? A. It con¬ 
tinued several months, and I still do get pain. Several times 
during the night I have to wake my husband during the 
night to rub my back, because I have such a backache. 

Q. Where do you get a pain even today? A. I get a 
pain in the low part of my back and my spine, the end of 
my spine. 

Q. The end of your spine? A. Yes, sir. 

Q. WThat sort of pain is that? A. Well, it is very un¬ 
comfortable. 

Q. Well, can you tell us just how it affects you? 

105 A. W r ell, if I sit a long time I get this pain in the 
end of my spine. 

Q. Did you suffer from that condition prior to the time 
that you went to the hospital in 1946? A. No, I did not. 

Q. Did you suffer with it before that? A. No, I never 
had. 

Q. Did you ever have any pain similar to those that 
you have told us about that you had since this birth? Did 
you have those pains before? A. No, I did not. 

• * * 

Q. At any time before you went to the hospital did you 
have any discussion with the doctor concerning your phy¬ 
sical proportions? A. Yes, sir, I did. I discussed it so 
much that I was afraid he would get cross with me. One 
day I think he was cross with me, because he said, 

106 “Now, your measurements are all right. I will take 
you right in that other room and show those meas¬ 
urements to you.” 

Q. Did you make any other request of him? A. Yes, 
I asked him if I could have a Caesarean section. 

Q. When did you ask him that? A. I asked him several 
times during his care. 

Q. Was it before you went to the hospital? A. I asked 
him again—the last time I asked was on June 18th, three 
days before the baby was born. 
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Q. When you asked him that what did he tell you? A. 
He said that I didn’t need a Caesarean section, that I wor¬ 
ried too much, that my measurements were all 0. K. 

Q. Why did you ask him if he would perform such an 
operation for you? A. Because just through being a wife 
it was difficult— 

Mr. Daily: If your Honor please, I move that that 
be stricken. 

The Court: That will go out. 

• • • 

108 A. The doctor said I could get home if I went 
home by ambulance, that the baby’s paralysis had 

cleared up. The day that he discharged me he said, “Now, 
the baby is dehydrating, running a fever.” 

I said, “Now, Doctor, I don’t think I had better go 
home.” 

He said, “The baby is all right. You worry too much. 
Lots of babies are dehydrated in this hot weather.” 

Q. Did you go home then? A. Yes, I did. 

Q. How long did you remain home? A. Two weeks. 

Q. During that time that you were home for those two 
weeks were you up and about the house? Were you re¬ 
covering from this or what was your condition? A. No, 
I wasn’t up; I was in bed. 

Q. Were you in bed all the time? A. Yes, I was, with 
the exception to go to the bathroom. My husband would 
carry me into the bathroom. 

Q. I beg your pardon? A. My husband would carry 
me into the bathroom. 

Q. Why were you in bed for that period of time? A. 
Because of the pains I was having. 

Q. Were they pains similar to the ones you told 

109 us about before? A. Those are the pains I am 
referring to. 

Q. Did you get in touch with Dr. Jordan during that 
period of time? A. Yes, we did. 


no 

Q. What happened as a result of that? Did he come 
to see you? A. We called him Saturday, the day that we 
were discharged from the hospital, in regard to the baby. 

Q. Did the doctor come to see you after that? A. My 
husband called him again on Monday in regards to the 
baby and I, and he requested that Dr. Jordan come to the 
house, which he did. 

Q. How many times did he visit you at the house during 
that two-week period? Do you remember? A. Yes; he 
came twice. 

Q. Did there come a time when you went back to the 
hospital after that? A. Yes, I did. 

Q. Why did you go back to the hospital? A. Because 
of the terrible pains I was having. My husband had called 
Dr. Garnett. He requested I go back to the hospital. 

Q. When you returned to the hospital how long did you 
remain there? A. Two weeks. 

110 Q. During that time did you see Dr. Jordan? A. 

I saw him three times the first week I was there. 
I didn’t see him the second week. 

Q. I did not hear the last part of it. A. I did not see 
the doctor the second week. 

Q. Under what circumstances did you leave the hos¬ 
pital the second time ? A. Well, the doctor wasn’t coming 
in to see me, and I was up to make telephone calls and go 
to the bathroom, and I was very anxious to get home to 
see how the baby was progressing, so my husband called 
and asked the doctor if he could not get down to discharge 
me, would he do so by phone, which he did. I went home by 
ambulance. 

Q. Thereafter did you become pregnant a second time? 
A. Yes, sir, I did. 

Q. Was a child born as a result of that pregnancy? A. 
Yes. 

Q. How was that child born? A. Caesarean section. 
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Q. Where was the child born! A. Georgetown Hospi¬ 
tal in Washington here. 

Q. When was that? A. November 14, 1947. 

Q. You told us that you had aisked Dr. Jordan, prior 
to that delivery back there in 1946, if he would per- 
111 form a Caesarean operation upon you? A. Yes, I 
did. 

Q. How many times did you ask him to do that? A. 
Approximately five or six times. 

Q. After that child was born did you have any discus¬ 
sion with him concerning a Caesarean operation? A. 
Yes, I did. 

Q. Tell his Honor and the members of this jury what 
that discussion was. First tell us when it occurred. A. 
Well, the day that the baby was operated upon— 

Q. About how long was it after the baby was born? 
A. He was born June 22, and he was operated on July 
8th. 

Q. Was it about July 8th? A. It was that afternoon. 

Q. What discussion did you have with the doctor con¬ 
cerning a Caesarean operation then? A. I was telling the 
doctor I was suffering so I didn’t know how I could ever 
have a baby that way. 

He said, “You could have a baby, but the next one would 
have to be a Caesarean section. ’ ’ 

Q. Just one other question. In any of your conversa¬ 
tions with Dr. Jordan after the child was delivered did he 
tell you who made the delivery? A. No, he did not. 

• • • 

CROSS EXAMINATION by Mr. Daily: 

• • • 

115 Q. With reference to the vaginal operations that 
Dr. Jordan made, how many, during your entire 
period of visitation to him, did he make? A. Three. 

• • • 
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116 Russell Orin Robbins was called as a witness and, 
being finst duly sworn, testified as follows: 

Direct Examination by Mr. Clark: 

• • • 

120 A. That was on June 21, in the morning. 

Q. Did you take her to the hospital? A. Yes, I 
did. 

Q. Did you see Dr. Jordan there? A. No, I didn’t see 
Dr. Jordan at the hospital. 

Q. How long did you stay? A. Oh, I stayed till ap¬ 
proximately 1 o’clock. Nothing was happening. I went 
to work. I called Dr. Jordan. 

By the Court: 

Q. The question was, How long did you stay? A. Just 
a few hours. 

By Mr. Clark: 

Q. Did you get in touch with Dr. Jordan? A. Yes, I 
did. 

Q. How did you get in touch with him ? A. I called him 
at his residence—home. 

Q. Did you talk to Dr. Jordan? A. Yes, I did. 

Q. Will you tell us the conversation you had with him? 
A. Just asked him what—how she was progressing. 

He said she was still there. He had seen her and was 
going to go down to see her, and he would call me an hour 
and a half before she went to the delivery room. 

Q. Did you then go on to work? A.' I went to 
work. 

121 Q. Did you hear further from Dr. Jordan? A. 
Not until about 1 o’clock the morning of the 22nd. 

Q. Then what occurred? A. He told me that—he call¬ 
ed me and told me that we had a fine baby boy—my wife 
wais doing fine up to a certain point, and then it was a 
good baby. 
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Q. Did he tell you who took the baby! A. No, he 
didn’t. 

Q. Then, after that time, when did you next see your 
wife? A. I saw her at about 1:20 that morning, imme¬ 
diately after delivery. Immediately when he called me, 
I went down. 

Q. Was she conscious or unconscious at that time? A. 
She was unconscious. 

Q. When was the next time you saw her when she was 
conscious? A. I saw her 10 o’clock the morning of the 
22nd. She was conscious then. 

Q. What was her condition at that time? A. She was 
crying. She was in pain. 

Q. How long did you stay there? A. Oh, let’s see. 
The nurse let me stay about 20 minutes and told me to 
leave. 

Q. When did you next see your wife? A. At visiting 
hours that day. 

122 Q. That same day? A. That same day, yes, sir. 

Q. What was her condition at that time? A. It 
was still the same. 

Q. How long did you stay? A. I stayed the full visit¬ 
ing hour. 

Q. Then, when did you next see your wife? A. I saw 
her that evening again at 7 o’clock—I believe were the 
visiting hours; or at the visiting hours in the evening. 

Q. What was her condition? A. The same or a little 
worse, because she had been informed that the baby had 
slight paralysis of the right cheek. 

Q. Was crying the only thing you saw wrong with her 
out of the ordinary? A. Well, I mean that and any pain, 
obviously. 

Q. Did you see Dr. Jordan on that day? A. No, I 
didn’t. 
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Q. When did you next see Dr. Jor4an? A. The next 
time I saw Dr. Jordan was when I ran into him one after¬ 
noon during the time my wife was in the hospital. He was 
just leaving when I came in at visiting hours. 

Q. The first time she was in the hospital? A. Yes. 

Q. Did you have any conversation with him then 

123 about the baby’s cheek? A. He informed me that 
it would clear up, I think he said, by Wednesday. 

Q. Did you have any conversation with him about your 
wife’s condition? A. No, I didn’t. He said she was 
progressing. 

Q. Did you see your wife—I think you were through 
Monday—did you see her each day thereafter? A. Each 
day thereafter, morning and evening. 

Q. How long did she stay in the hospital? A. She 
stayed there until Saturday. Let’s see; that would be the 
29th. 

Q. A week from the day she went in? A. A week 
from the day she went in. 

Q. What was her condition each time that you went to 
see her? A. Oh, she was always—would seem a little 
happier after the paralysis cleared up, but still in pain. 

Q. Did she make any indications of the pain to you? A. 
Yes, she told me plainly— 

Mr. Daily: I object to any conversation. 

Mr. Clark: I am not talking about what she told 
you, but about any other expressions—muscular or facial 

A. Yes. I had to move her in the bed. If she tried 
to move either way, I had to lift under the blankets 

124 and move her. That is the only relief she got. 

By Mr. Clark: 

Q. Were you present on the Saturday when she was 
discharged? A. Yes, sir, I was; at least, I took her out of 
the hospital. 

Q. How was she taken home? A. She was taken home 
in an ambulance. 
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Q. Whose ambulance was it? A. Hyford’s, I believe. 

Q. Was Dr. Jordan present at that time? A. No, he 
wasn’t. 

Q. Had you seen him except on the one occasion? A. 
No. 

Q. When you got home— A. (Interposing) I retract 
that. One night I did. I brought a bottle of champagne 
to him. I was so happy the baby was born, and everything, 
I brought him a bottle of French champagne, just long 
enough to hand it to him and leave. 

Q. You did not have any conversation with him? A. 
No. 

Q. After your wife went home, which was on Saturday, 
what time of day was it? A. It was 11:15 or 11:30. 

Q. What was her condition when you got home? 
125 A. She was sore and in pain and complaining about 
not being able to move, or anything. 

Q. What did she do when she got home? A. She went 
to bed, and in moving over, every time she moved she cried. 
She just laid in bed, and that is all she could do. 

Q. Did you thereafter attempt to contact Dr. Jordan? 
A. We tried to contact him Saturday night. 

Q. What time on Saturday? A. About 5:30. 

Q. 5:30 'Saturday afternoon? A. Yes, sir. 

Q. Were you successful? A. Yes. 

Q. Did you have a conversation with him? A. Yes, we 
did. 

Q. What happened? A. We told him we hadn’t been 
able to get the baby to eat and asked him what we should 
do. His conversation or his instructions were to get— 
make up a new formula and get new nipples—different 
nipples than we were using—to try that. 

Q. Did you have a conversation with him at that time 
about your wife? A. Not that I recall. 
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Q. Did there come a subsequent time when you 

126 tried to contact Dr. Jordan? A. Yes. On Mon¬ 
day I called Dr. Jordan and asked him if he could 

come to the apartment and try to relieve this pain or find 
out what was wrong. 

Q. Did you try to contact him on Sunday? A. We 
tried to contact him for our baby on Sunday. 

Q. But not for your wife? A. No. 

Q. Then, you contacted him on Monday. What hap¬ 
pened after that? A. He came to the apartment Monday 
around 2 o’clock or thereabouts. He came up, sat on the 
edge of the bed, and talked it over with my wife—talked 
her condition over—and said, * c Well, I have never experi¬ 
enced such a thing. I don’t know what it is”; and with 
that departed, because the baby was in the hospital. We 
had turned it over to another doctor. 

Q. At that time what was the condition of your wife? 
A. She was very, very low, in a lot of pain, and very de¬ 
pressed on top of it. 

Q. Was she walking around the house, or was she in 
bed? A. She was in bed at all times except to carry her 
to and from the bathroom. 

Q. Did she walk to the bath herself, or did you 

127 carry her? A. I carried her. She was unable to 
walk—didn’t try. 

Q. After the Monday when you said Dr. Jordan came 
to the apartment, when did you next see Dr. Jordan? A. 
I next saw Dr. Jordan on July 8. I saw him up at Chil¬ 
dren’s Hospital, when the baby was being operated on or 
waiting for the operation. 

Q. Between the time of the Monday that Dr. Jordan 
was at the apartment and when you saw him on July 8, 
what was the condition of your wife? A. It continued the 
same. There was no marked improvement, and she—I 
mean it was just the same condition all the time; there was 
no hope. 
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Q. Do yon know whether or not she was hemorrhaging? 
A. She had hemorrhaged. I mean she was hemorrhaging, 
because I changed the sheets and had to pad her. 

Q. When was that? A. That was during the—I can’t 
recall exactly when it was. During about the—let’s see; 
the second or fourth day. 

Q. That was after she had got home? A. Yes. 

Q. Did you have any discussion with Dr. Jordan about 
your wife when you saw him at Children’s hospital? A. 
Yes, I did. We discussed it. 

Q. What discussion did you have with him about 
128 your wife? A. Mostly what may have happened 
during birth that would make her suffer so. 

Q. What did he say? A. He said he didn’t know. He 
said it was a tough delivery, and that was all. He agreed 
to come up that afternoon and examine her and find out 
what was the matter. 

Q. Did he come up that afternoon? A. He came up 
that afternoon, looked at her, and walked out, saying he 
had never seen anything like it. 

Q. Did he examine her at that time? A. He did. He 
checked her incision. 

Q. Was it on that occasion that he sent her back to the 
hospital? A. No, it wasn’t. 

Q. Did there come a time when she went back to the 
hospital? A. She went to the hospital after I had called 
Dr. Garnett and asked him— 

Mr. Daily: I object to any conversation. 

By Mr. Clark: 

Q. Do not tell us what you asked Dr. Garnett, but just 
the conversation with Dr. Jordan. 

When did she go back to the hospital? Tell us that. 
A. Let’s see. It was shortly after the baby went back 
in—about the 12th, I believe it was. Things were happen¬ 
ing so fast, I couldn’t remember dates. 
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129 Q. It was about the 12th of July? A. About that. 

Q. About how long did she stay in the hospital 
on that occasion? A. She stayed there two weeks. 

Q. Did Dr. Jordan see her between the 8th— 

Mr. Daily: If he knows. 

Mr. Clark: Of course. 

By Mr. Clark: 

Q. (continuing) Between the 8th of July, when you saw 
him at Children’s Hospital, and he came over to the 
apartment, and the 12th, when she went back to the hos¬ 
pital? A. No. 

Q. He did not? A. He did not. 

Q. Did Dr. Jordan order her back to the hospital? A. 
He called and told us that he had talked it over with Dr. 
Ramsey—or Dr. Garnett, and Dr. Garnett felt she should 
go back to the hospital 

Q. Was that a question of convenience to you as to the 
time—or to your wife—or did you go back to the hospital 
on doctor’s orders? A. We went back under the doctor’s 
orders; the sooner the better. 

Q. Was there any discussion about convenience 
330 to Mrs. Robbins as to when she went to the hospital? 
A. No, there wasn’t. 

Q. Was there any discussion about convenience to you? 

Mr. Daily: I beg your Honor’s pardon. 

I assume that you have reference to discussions of this 
man with the doctors? 

Mr. Clark: That is true; with Dr. Jordan. 

By the Court: 

Q. You may answer. A. No. 

Mr. Clark: I should finish that question. 

By Mr. Clark: 

Q. As to convenience of going to the hospital? 

The Court: Well, of course, it is immaterial, 
isn’t it? The fact is that she went. We are not 
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concerned with any inconvenience to him. If it was 
necessary to go to the hospital she went there. 

Mr. Clark: Of course, the doctors testified that 
she went there at her convenience. 

The Court: But I say, in any event, it is imma¬ 
terial. The fact is that she went; there is no ques¬ 
tion about that. 

Mr. Clark: Except the credibility of the doctors. 
The Court: Well. 

By Mr. Clark: 

Q. What was her condition at the time she went 

131 to the hospital? A. It was approximately the same 
as when she came home; no marked improvement. 

There was pain in the lower part of her back and her but¬ 
tocks; and, of course, the operation was starting to clear 
up then. That was the only improvement. 

Q. Did you examine her body with reference to whether 
or not it was discolored? A. Yes, I did. 

Q. Will you tell us whether or not it was? A. It wasn’t 
noticeable. It was light—I don’t believe it was discolored 
externally: 

Q. Now, you took her to the hospital? A. Yes. 

Q. Then, did you see Dr. Jordan after that yourself ? 
A. No, sir, I didn’t see Dr. Jordan again. 

Q. You did not see him again? A. No. 

Q. Did you visit your wife at the hospital? A. Yes, I 
did. 

Q. How often did you visit her there? A. I would 
say—I think it was every—at least once a day. 

Q. What was her condition at the hospital? A. After 
phyiotherapy, about the first three days she was there, 
which was just a lay-over for the week end, there 

132 was nothing that they did. Then, I would say at 
the end of about the tenth day she started to show 

improvement. The twelfth or fourteenth day she felt 
better. 


4y 

Q. Did you contact Dr. Jordan with reference to dis¬ 
charging her! A. Yes, I did. I contacted him on the 24th 
and asked him if she could come home. 

Q. What did he say to that? A. He said if we wanted 
her home, O.K.; that she was making progress, she could 
get out-patient service, and it would be fine. 

Q. Then, you did make arrangements to bring her 
home? A. Yes, I did. 

Q. How did she come home? A. She came home by 
ambulance. 

Q. When she got home, what did she do? A. She 
went back to bed and rested that day. 

Q. Then, thereafter, the following day, was she in bed 
or not? A. She was taking her physiotherapy; in other 
words, just moving around slowly, a little at a time, and 
then Testing. 

Q. How long did that condition continue? A. I would 
say roughly approximately a month, or until the baby 
went on the danger list, and she insisted on going to 
133 see the baby. 

Q. Just confine your testimony to your wife’s 
condition. A. I see. 

Q. After the month’s time, when you said she moved 
around slowly, did she spend all her time up, or how did 
she spend it? A. I would say for the first couple of months 
she spent about half the time up and half in bed. 

Q. During that period of time did she do housework? 
A. No. 

Q. Who did the housework? A. I had my mother come 
on from Minnesota to do it—take care of the house. 

Q. Did you pay your mother anything for that service? 
A. I paid her transportation—air transportation. 

Q. Did you pay her anything else for that? A. No, 
I didn’t. I mean the usual gifts. 

Q. How much did her air transportation cost you? A. 
I think it was around $85, or something. 



Q. Was it necessary to employ anyone else in the 
home ? A. No. 


149 By Mr. Daily: 

Q. From that six weeks’ check-np until the sec¬ 
ond pregnancy, did she ever have the services of a doctor, 
not with reference to pregnancy, now, but with reference 
to injuries to the back? A. I believe she did; I can’t say 
for sure. 

Q. Do you know who it was? A. She went to Dr. 
Darner. 

Q. Was that for injuries to her back? A. I don’t 
know. 

Q. Did you ever see any doctor in your apartment 
treating her for injuries to her back? A. No. 

Q. Was she ever hospitalized other than the 12 to 14 
days for the return to Garfield for injuries to her back? 
A. No. 

Q. Other than Dr. Nelson and Dr. Gamer, you know of 
no other dictors who saw her, and you don’t know whether 
or not they treated her for the injuries to her back? A. 
No. Those are the only two that I can recall. 

Mr. Daily: That is all. 

♦ • • 


150 Alice Ann Bobbins was recalled as a witness and, 
having been previously duly sworn, testified further 

as follows: 

Further Cross Examination by Mr Daily: 

Q. On your return visit to Garfield for physio- 

151 therapy treatment, do you know whether or not an 
X-ray was taken at Dr. Jordan’s insistence to deter¬ 
mine the cause of your injuries? A. Yes, there were. 
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Madeline C. Gordon was called as a witness and, being 
first duly sworn, testified as follows: 

Direct Examination by Mr. Clark: 

• • * 

155 A. At 9:45 a. m. on the 21st. I am sorry about 
that. The orders were written later. 

Q. She was admitted at 9:25? A. 9:45 a. m. on the 21st 
of June, 1946. 

Q. She was delivered at what time? A. 12:40 a. m. 
on the 22nd of June. 

Q. Can you tell us, between the time of her admission 
and up to the time of her delivery, what medicines, if any, 
were given her, from those records? A. Nembutal. 

Q. What time was that given her? A. That was fol¬ 
lowing orders at 8 o’clock. 8 a. m., it is. 

By Mr. Daily: 

Q. 8 p. m. or a. m. ? A. a. m. 

By Mr. Clark: 

Q. What other drugs or medicines were given? A. Cas¬ 
tor oil, enemas, liquids for a light supper. 

At 8 o ’clock she went to the delivery room. That was that 
night. 

8:15, demerol, 100 milligrams. At 9 :15 she was given an 
additional 50 milligrams of demerol. 

Seconal— 

156 Q. What time was that given? A. That was at 
11:15. 

Morphine sulphate, grains 16, every 6 hours, three doses. 

• • • 

157 The Court: I am probably misconstruing the whole 
theory of your case. If I may, I should like to be in¬ 
formed about it now, because I think it is very im¬ 
portant. 
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158 I understood your claim to be predicated on the 
fact that this woman had a physical obstruction of 
some character which would have precluded delivery 
in the normal way; that this physician in the exer¬ 
cise of his professional skill and as a result of exam¬ 
ination of this patient should have been made aware 
of that fact and should have told her that the only 
way she could be delivered of this child was by 
Caesarean section. 

Mr. Clark: That is our claim, with one exception. 
We do not claim obstruction, but we claim that the 
outlet of her pelvis was too small for delivery. 

The Court: In other words, you are claiming that 
the bony pelvic structure was such that examination 
of it either by X-ray or by pelvic measurement or by 
palpation or by any of the other methods used would 
have immediately disclosed to him as a physician the 
fact that she could not have been delivered in normal 
fashion. I understand that is your case. On the 
other hand, if you are claiming that she employed him 
to deliver her and he fell down on the job and turned 
it over to somebody else in order to make absolutely 
certain that she would be unaware who gave her the 
drug, or that she was given the drug in the hospital, 
that is another question. 

• • • 


160 By Mr. Clark: 

Q. Miss Gordon, will you turn to your anes¬ 
thetist’s record and tell us who is indicated as obstetrician 
on that record? A. Dr. Jordan. 

Q. Will you turn to your summary sheet and tell us who 
signed the summary sheet as attending physician? A. 
Joseph R. Jordan. 

Q. Will you tell us, under “Diagnosis,” what is written 
there? 
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161 Mr. Daily: And who signed it, please. 

The Witness: Full term pregnancy. 

By Mr. Clark: 

Q. Is that signed by Joseph R. Jordan? A. Yes, sir. 

Q. Now, will you turn to your “History of Labor’’ and 
tell us what is written after “Examination, vaginal and 
rectal”? That is your form No. 3. A. All right. “Vaginal 
and rectal”? 

Q. That is right. A. “6/21/46, 7 p. m. Type of exam¬ 
ination: Rectal” 

Q. I am sorry. You must have the wrong form. I am 
speaking of your form which is headed “History of Labor,” 
form No. 3. A. Form No. 3? That is what I have. 

Q. In the middle of that page, where it says “Exam¬ 
ination, vaginal and rectal,” will you tell us what is filled in 
there ? A. “4 centimeters, 50 percent. Vertex, r. o. p., plat. 
8:15 p. m., rectal 80 percent. Vertex plat. 9 p. m., rectal 90 
percent dilatation, thin anterior lip, Jordan. 9 a. m. vaginal 
95 percent dilatation, thin anterior lip, membranes rup¬ 
tured. Jordan.” 

Q. “Examination, vaginal and rectal.” What is 

162 added to fill in that blank? A. Borderline, bi¬ 
tube rous diameter, low narrow arch, inadequate pos¬ 
terior sagittal. 

Q. Now, will you go further down that page, where it 
says, “presentation and position,” and read the remarks 
there? A. 1. o. a. to 1. o. t. forceps. 

Q. The type of delivery. Will you give us the answer 
to that? A. 1. m. f. rotation to transverse. Closest ade¬ 
quate diameter. 

Q. Right at the very bottom. Do you know what Lo.a. 
or L o. t. means? A. I am not an expert witness. I am sorry. 

Q. You do not know what they mean? A. I do know 
what they mean, but I can’t explain them. 
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The Court: Well, we would just like to know what 
they mean, without any explanation. 

By Mr. Clark: 

Q. Just what the abbreviation is for. A. Occipital, 
posterior—1. o. t. I don’t understand them myself. 

By the Court: 

Q. Now, the question is not whether you understand 
them. The question is, Do you know what they mean? 
A. I know what they mean, because I have them in 

163 my nomenclature for coding of diseases. 

• • • 

164 Q. Now, will you tell us who signed that report? 
A. Dr. Garnett. I believe it is A. R. Garnett. 

By the Court: 

Q. What did you say it said on that record with refer¬ 
ence to position? A. 1. o. a., you mean? 

Q. Does it say that? A. No. What did you say? Posi¬ 
tion? 

Q. With reference to position. A. Presentation and 
position is 1. o. a. to 1. o. t. 

The Court: All right. 

Mr. Clark: That is all for this witness except we 
would like to keep the records. 

Mr. Daily: Could we stipulate that 1. m. f. means 
low-mid forceps, delivery by low-mid forceps? 

Mr. Clark: That is right. 

• • • 


166 Dr. Joseph B. Sheffery was called as a witness and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination by Mr. Clark: 

Q. Doctor, will you state your full name to the Court? 
A. Joseph B. Sheffery. 
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Q. Where do you reside? A. 3129 Westover Drive, 
Southeast. 

Q. Are you a practicing physician in the District of 
Columbia? A. Yes, sir. 

Q. How long have you been such a practicing physician? 
A. Since 1939. 

Q. Where did you go to medical school? A. George¬ 
town. 

Q. When did you graduate? A. ’37. 

Q. Where did you interne? A. Providence and 
Columbia. 

167 Q. Providence? A. Providence Hospital and 
Columbia Hospital. 

Q. Since 1939 you have been a practicing physician? A. 
Yes, sir. 

Q. Have you had occasion to examine Mrs. Alice Ann 
Robbins? A. Yes, sir. 

Q. When was that, Doctor? A. I believe it was in the 
first week of November, about, 1947. 

Q. First week in November of when? A. 1947. 

Q. Do you have your records with you? A. I have no 
records, no. 

Q. You have no records? A.. No records. 

Q. Did you make any records of her being in your office? 
A. I made a note of my findings, included with her hospital 
record. 

Q. And what was the purpose of your examination? A. 
Well, do you want me to answer that, start right from the 
beginning, or just give you a direct answer? 

Q. Just answer my question. A. Well, naturally, I 
measured her pelvis. 

168 Q. You did what? A. I measured her pelvis. 
By the Court: 

Q. Did she go to you because she was pregnant or sus¬ 
pected she was? A. No, sir. There is a hospital rule— 
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Q. Well, now. A. All right. 

Q. Well, how did she happen to go to you? A. That’s 
what I am trying to tell you. 

Q. That is what we want to know. A. Well, I started 
to tell you. 

Q. All right. A. There is a hospital rule— 

Mr. Clark: If the Court please, I do not think this 
is material, really. 

The Court: Well, I do. I will insist that he an' 
swer. 

The Witness: Shall I answer it? 

By the Court: 

Q. Yes. A. There is a hospital rule that all Caesarean 
sections have consultations, which has nothing to do with 
whether the man does the section or not, but it is a rule that 
another doctor who is a specialist in obstetrics is to see the 
patient before she is sectioned. That is why Dr. 
169 Ellis asked me to see this patient. 

Q. Are you a specialist in obstetrics? A. Yes, 
sir. 

Q. Your training has been where in that? A. At Co¬ 
lumbia Hospital. That is where I had my residency— 

Q. Did you have a rotating internship? A. No, sir. 
Columbia Hospital is just for women. 

Q. Did you take a rotating internship there with respect 
to women’s diseases or did you go in especially for obste¬ 
trics? A. Obstetrics and gynecology. 

Q. Obstetrics and gynecology? A. Yes, sir. 

The Court: All right. 

By Mr. Clark: 

Q. You said that that was in November of 1947? A. 
Yes, sir. 

Q. Did you make pelvic measurements of Mrs. Rob¬ 
bins? A. Yes, sir. 
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Q. Do you have those measurements with you? A. 
No, sir, I don’t. They are on the hospital record. 

Q. On what hospital record? A. Georgetown Hospital. 
Q. As a result of your measurements, what, if 

170 anything, did you recommend? 

Mr. Daily: I object. 

The Court: He may answer. 

The Witness: Did you say I should answer? 

The Court: Yes. 

The Witness: Well, ordinarily— 

By Mr. Clark: 

Q. Just tell us what you recommended. A. Ordinar¬ 
ily, I would not have recommended a section, but I did in 
this case because of her measurements and her previous 
history. 

Q. You recommended a Caesarean section in this case; 
is that correct? A. Yes, sir. 

Q. You say the measurements which you made are on 
the hospital records? A. Yes, sir. 

Q. You made no record of those yourself? A. No, sir. 
Q. Where did you see this lady? A. In my office. 

Q. And you made no record in your office? A. Yes, sir. 
I wrote a letter at the time that I measured her and sent 
that to the hospital to be included in her record. 

171 Q. In those measurements what did you mean by 
the abbreviation b. i. 

Mr. Daily: I object, if your Honor please. 

The Court: If you have the recommendation made 
by the witness, then I think you ought to show the 
recommendation made, and then that is a question 
which the jury is to determine. 

Mr. Clark: I do not have the original. That is 
in the hospital records. 
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By Mr. Clark: 

Q. Is this a true copy of the recommendation which you 
made in this case (handing a paper writing to the witness) ? 
A. That is right. 

Q. Is that correct? A. Sure; word for word. 

Mr. Daily: May I see it, please? I have never 
seen it before. I have no objection to reading it to 
the jury. 

By the Court: 

Q. You are on the staff of Georgetown Hospital, Doc¬ 
tor? A. Yes, sir. 

Q. On the obstetrical side, so to speak? A. Yes, sir. 

Q. And do I understand your testimony to be that this 
woman was sent to you because of the fact that she was a 
patient in the hospital and, as a consequence, because 
172 she was going to deliver a child, there was a question 
of Caesarean section, and the practice of the hospital 
was, when that was indicated, to have somebody else on the 
staff look at her? Is that it? A. Just about, yes, sir; not 
quite. The man who was taking care of her on the outside 
—another doctor—did the section. 

Q. Yes. I understand that. In other words, she went 
to some doctor on the outside? A. That’s right. 

Q. She was sent to the hospital for delivery? A. That 
is right. 

Q. The question immediately arose whether it was to 
be normal delivery, so to speak, or Caesarean section? A. 
That is right. 

Q. And the question came up, and it was decided, pre¬ 
sumably, that it was Caesarean section? A. Yes, sir. 

Q. And then that doctor’s checkup, so to speak, and 
opinion were to be confirmed by reference to the outside, 
and you were the outside reference? A. Yes, sir. That 
is it. 
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Mr. Clark: I would like to offer this. I would 
like to have this marked for identification and have 
it received in evidence. It is a copy of his report; 

173 he says an exact copy. 

Mr. Daily: I have no objection to it. I have no 
objection to reading the entire letter to the jury. 

(Paper writing in question was received in evi¬ 
dence and marked Plaintiffs’ Exhibit 3.) 

Mr. Clark (reading): “ J. B. Sheffery, M. D., 1801 
K Street, Northwest, Washington 6, D. C., November 
11,1947. 

‘‘Mrs. Russell (Alice W.) Robbins has a contracted 
outlet, B. I. being 6 centimeters. The posterior sag¬ 
ittal measures 8.5 centimeters. The total being be¬ 
low 15 centimeters. In view of these measurements 
and her previous obstetrical history, I believe she 
should have an elective section. 

“Mrs. Robbins is Type A and Rh positive. 

“(Signed) J. B. Sheffery, M. D. 

“J. B. S.:gh.” 

By Mr. Clark: 

Q. Now, Doctor, will you tell us what you mean by b. i. 
being 6 centimeters? A. Yes, sir. That is the bi-ischial 
diameter. 

Q. Will you tell us now, as nearly as you can, what you 
mean by that diameter? Tell us in language we can under¬ 
stand. A. I doubt if I can do it. You need a pelvis and 
several other things. I will try, anyway. 

174 Q. Could you draw us one? A. No. I am not 
an artist, either. Delivering babies is my business 

in life. 

But, in any event, the two bones you are actually sitting 
on at the present time are the tuberosities. You can feel 
them, I am sure. I can feel mine. 

The distance between those two bones is the bi-ischial. 
That is the diameter we are talking about. 
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The posterior sagittal is the distance taken midway be¬ 
tween those bones to the coccyx, that little tail bone in the 
back. 

The sum of those two, as a rule of thumb, should come 
to about 15 centimeters for an average size baby. 

By the Court: 

Q. Centimeter is— A. It is a method of measure¬ 
ment. 

Q. It is the metric system, but, translated into terms 
the jury has knowledge of, what is it in reference to inch 
or quarter of an inch? A. I don’t exactly know. It 
doesn’t make any difference anyway, as far as having a 
baby is concerned. 

If the sum of those two comes to 15 or less, an average 
sized baby—and when we say averaged sized, we mean 
a seven pound baby or more—usually will not come through. 
A smaller baby, of course—those measurements—that rule 
of thumb is out. If it comes to 15 or less, the size of 
175 the baby being under seven pounds, it might very well 
come through. And, above all things, the measure¬ 
ments are not exact. I could take the measurements and 
several other people could take the measurements and not 
have the same measurements. 

• • • 

CROSS EXAMINATION by Mr. Daily: 

Q. Can you, from your own recollection, give us the 
previous history which you had from Mrs. Robbins? A. 
The previous history that I obtained was from Dr. Ellis. 
I do not believe I talked very much to Mrs. Robbins. 

Q. Did you ever talk to Mrs. Robbins? A. I think I 
said hello, and things like that. 

Q. The history that you based your opinion on and your 
findings on was the history that you obtained from Dr. 
Ellis that Mrs. Robbins in turn had given to him? A. Yes, 
sir. 
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Q. Could you indicate to the jury this? I think the 
borderline measurement, you stated, was 15 centi- 

176 meters? A. Yes, sir. 

Q. Your total measurements of the transverse 
and post sagittal was 14— A. Point 5. 

Q. Point 5. Will you indicate to the jury about how 
long a half centimeter is? A. Very small; about that 
much (indicating). 

Q. A centimeter is about one-quarter of an inch, is that 
right, or even less? 

Mr. Clark: If the Court please, a centimeter is 
two-fifths of an inch. We will agree to that. 

The Witness: He has a centimeter rule. 

The Court: Just a minute. The witness has tes¬ 
tified he does not know. You have a ruler. 

By Mr. Daily: 

Q. Will you indicate one-half a centimeter, the distance 
between the borderline case and the other? A. From here 
to there (indicating). 

Q. Would you, in your opinion, state that a woman with 
one of those combined measurements could deliver a child 
that weighed 5 pounds, 12 ounces? A. I tried to make 
clear that those measurements are for an average size, 
seven pounds or more. A five-pound child is not of aver¬ 
age size, and these measurements would certainly be 

177 worth a trial to see if you could not deliver a child 
that way. 

Mr. Daily: That is all. 

RE-DIRECT EXAMINATION by Mr. Clark: 

Q. Suppose that child had a 13-inch head? A. 15 inches 
where? 

Q. Beg pardon? A. 15 inches? 

Q. 13-inch head? A. 13-inch where? 

Q. In circumference. A. I don’t know what circum- 
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ference you are talking about. There are many circumfer¬ 
ences. 

Q. In this direction (indicating), around its head. A. 
That is not the way the baby delivers. I would have no way 
of knowing that at the time the patient is in labor. The 
baby does not deliver with that circumference, you know. 

Q. You testified that a 5-pound, 12-ounce baby could 
be delivered under these measurements? A. I said it was 
worth a trial. 

Q. It was worth a trial? A. Yes, sir. 

Q. But you would not know whether it could be 
178 delivered or not? A. No, sir. 

Q. Would you attempt to deliver one or have a 
Caesarean? A. Would I attempt to deliver one? 

Q. Yes. A. I most certainly would. 

Q. Is there any way of telling how much a child weighs 
before birth? A. Just roughly, by the size of the abdo¬ 
men, palpation. 

Q. That is the only way you can tell? A. That is the 
only way I can tell, yes, sir. 

Q. Is it customary to use X-ray in determining whether 
or not you can have pelvic delivery? 

Mr. Daily: I object to that, if your Honor please. 

The Court: This is outside the scope of cross 
examination. This is re-direct. Let us confine it to 
matters brought out on cross. 

The Witness: Are you asking me a question ? 

The Court: No. You may not answer. 

By Mr. Clark: 

Q. Have you talked over this matter with Dr. Jordan? 
A. I have never met Dr. Jordan. 

The Court: Just a minute. He is the plaintiffs’ 
witness. 

Mr. Clark: I am surprised by his testimony. 
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The Court: Well, I know. It is the plaintiff’s 
179 witness, and there is no indication of hostility. 

Mr. Clark: Then, you overrule that? I can’t ask 
the question? 

The Court: You cannot ask the question, because 
there is no indication that this witness is in any way 
hostile. He is the plaintiff’s witness. Besides, he 
has testified to nothing that is extraordinarily ma¬ 
terial with reference to the question asked. 

Mr. Clark: That is all. 

The Court: You are excused, sir. 

(The witness left the stand.) 

• • • 


Dr. Robert B. Nelson, Jr., was called as a witness and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Clark: 

Q. Will you state your full name to the Court, please? 
A. Dr. Robert B. Nelson, Jr. 

Q. Where do you reside, Dr. Nelson? A. In George¬ 
town, 3217 Volta Place. 

Q. You are a practicing physician in the District of 
Columbia? A. I am. 

180 Q. For how long? A. For the past a little over 
two years. 

Q. Where did you go to medical school? A. Uni¬ 
versity of Virginia. 

Q. Where did you interne? A. Johns Hopkins Hos¬ 
pital in Baltimore. 

Q. Did you practice any other place before you came 
to the District of Columbia? A. No, except for my ser¬ 
vice in the Army, five years service in the Army. 

Q. And you have been practicing two years in the Dis¬ 
trict of Columbia? A. That’s right. 
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Q. Doctor, do you know the plaintiff in this case, Alice 
Ann Bobbins? A. Yes. 

Q. Did you have an occasion, Doctor, to make pelvic 
measurements of Mrs. Robbins? A. Yes. 

Q. Will you tell us when that was? A. I first examin¬ 
ed this patient on August 28, 1946. 

Q. Did you make pelvic measurements at that time? A. 
I am not certain whether I made the pelvic measurements 
on the first visit or not. I am not sure whether I made 
them on a subsequent visit, because I have that recorded 
on my records. I am under the impression I made 
181 them on the first visit. 

Q. You are under the impression when? A. 
First visit. 

Q. That was when ? A. August, 1946. 

Q. Will you tell us the measurements you took? A. 
You want the actual measurements? 

Q. Yes. A. The interspinous measurement I measur¬ 
ed at 23 centimeters; intercristal, 26; external conjugate— 
Mr. Quimbv: Will you start again, please? 

The Witness: Interspinous, 23; intercristal, 26; 
external conjugate, 19. Diagonal conjugate I did not 
reach. In other words, I could not measure it. The 
bi-tuberons, 7 centimeters. Posterior sagittal, 8 
plus. 

By Mr. Clark: 

Q. Now, will you tell us, Doctor, which of your measure¬ 
ments corresponds to the anterior-superior spine? A. 
That would be the interspinous. 

Q. What was your measurement for that? A. 23. 

Q. Now, will you tell us which of your measurements 
corresponds to the bitrochanteric? A. That is the 7. 
382 Q. I beg pardon? A. That is the 7. I want to 
be sure of that. The 7 is the transverse process of 
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the pelvic outlet. How do you have your measurements 
listed? 

* • * 

184 Q. But you have given us the measurements 
which you took? A. With the possible exception 
of my misunderstanding one of the terms you have used. 
I have not given you what I have recorded is at the bi- 
ischial. 

Q. You call it what? A. The bi-ischial. 

• • • 

Q. Will you describe what distance that is? A. That 
is the transverse measurement of the outlet of the bony 
pelvis. 

Q. What was your measurement on that? A. Seven. 
Mr. Clark: That is all, Doctor. 

* • * 


185 Dr. Fred 0. Coe, was called as a witness and, being 
first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination by Mr. Clark: 

Q. Will you state your full name, please? A. Fred 0. 
Coe. 

Q. What is your address, Doctor? A. 1835 I. 

Q. You are a practicing physician in the DistricF of 
Columbia? A. A radiologist, yes, sir, and practicing 
physician. 

Q. How long have you been in that work? A. Thirty 
years plus. 

Q. Did you have an occasion to take X-rays of 

186 Mrs. Alice Ann Bobbins? A. I did. 

Q. And make a report as a consequence of tak¬ 
ing those X-rays? A. I didn’t understand you. 




Q. And make a report as a consequence of taking those 
X-rays? A. I did. 

Mr. Clark: Do you have an X-ray machine? 

By Mr. Clark: 

Q. Will you tell us the purpose of taking the X-rays? 
A. What is known as pelvimetry, measurements of the 
female pelvis by X-ray. 

By the Court: 

Q. How did you happen to take the X-rays; Doctor? A. 
Sir? 

Q. How did you happen to take the X-rays? A. Dr. 
Henry L. Darner referred her to me on 4-19-47 and re¬ 
quested that I make pelvic measurements. 

The Court: Why not go on with the examination 
and have the doctor tell us what he can, and it may 
not be necessary to have the light. 

The Witness: It is not necessary. I have all my 
record here. 

Mr. Clark: If the Court please, that is true, but 

187 I would like the jury to see when he talks about the 
different measurements. 

The Court: Just come to the bench. 

(At the bench:) 

The Court: The reason why I anticipate it may 
not be necessary for him to exhibit the X-rays to the 
jury if he tells what the measurements are is that I 
am assuming the purpose is to show that the pelvic 
measurements were such that a Caesarean section 
was indicated, and wouldn’t it be necessary for an 
obstetrician to testify as to that? He cannot testify 
as to that if he is a radiologist. 

188 Mr. Clark: I think he can testify as to that. That 
is part of their work—to determine whether or not 
from these measurements— 


The Court. He can go from the field of radiology 
into obstetrics and make a determination as an ex¬ 
pert? 

Mr. Clark: That is the purpose of the X-ray. 

The Court: I know, but I am talking about this 
witness. You ask him. 

(After leaving the bench:) 

By Mr. Clark: 

Q. Doctor, from the pictures that you take of pelvis, 
what conclusion do you draw from that? Do you determine 
whether or not they should have a normal pelvic birth or 
that it indicates Caesarean section? A. I measure the 
exact size of the bony pelvis at various levels. That in¬ 
cludes the inlet, mid-pelvis, and the outlet. From this I 
state what those are and draw a conclusion, usually, that 
labor might be difficult, or any other conclusion, although I 
do not state emphatically that any Caesarean section 
should be done. 

Q. But from those you draw a conclusion? A. That is 
right. 

Q. That is part of your work in reading the X-rays 
which you take? A. I state what departures from the 
average there are. 

189 Q. And that is part of your profession? A. 
Yes, sir. 

Q. Now, coming to the case in hand, could you tell us 
the measurement which you made of the true conjugate 
and what part of the pelvis that is ? A. True conjugate is 
11.75 centimeters. That is the measurement from the top 
of the symphysis pubis to the promontory of the sacrum. 

Q. Could you tell us on your body what that is? A. 
Yes, sir. That is from the top of the bony prominence in 
front of the body to the front part of the sacrum or the 
back part of the pelvis behind (indicating). 

Q. A straight line from the front to the back? A. 
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A straight line from the top of the symphysis pulvis to the 
back. 

Q. Could you tell us what measurements you took of 
the transverse? A. The transverse was 12.5 centimeters, 
1214 centimeters, and that is the measurement from side 
to side at the inlet of the pelvis. 

Q. Could you tell us the measurement you made for the 
right oblique and what that is? A. They are the same, 
and they are both 12.75. 

Q. The right and left oblique are the same? A. 
Yes. 

190 Q. Could you point out on your body what you 
mean by left or right oblique? A. It is named from 

the origin behind, from the edge of the sacroiliac joint be¬ 
hind, down to the top of the symphysis in front. That 
would cross like that (indicating). 

Q. Both right and left? A. Yes, sir. 

Q. You made measurements of the mid-pelvis; is that 
correct? A. That is right. 

Q. Do you have a measurement known as a.-p.? Could 
you tell us what that means? A. Anterior, front of the 
body; posterior is the back of the body. 

Q. How much did that measure? A. 14.5. 

Q. Then, you have a measurement for interspinons ? 
A. 8.5. 

Q. Will you tell us on your body what that is? A. That 
is a little difficult, but it is from the spine that sticks out 
in the middle of the pelvis on either side, half way down 
on the sides. It is about half way between the front and 
the back; therefore, difficult to point out on your carcass. 

Q. Now, as to the sacrum in this case, what did 

191 you find about that? A. I said it had a normal 
curvature. By that I mean that it is concave. 

Q. I do not think you gave us the measurements for the 
anterior-posterior mid-pelvis. A. Yes, sir, I did. 

Q. Did you answer that? A. Yes, sir. 
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Q. 14.5 Did you answer the measurement for the in- 
terspinous ? A. 8.5. 

Q. You made measurements of the outlet; is that cor¬ 
rect? A. I did. 

Q. Will you tell us what the post-sagittal measured? 
A. Posterior sagittal, I think, on this diagram, if you 
don’t mind—I can use that. The jury can see that, I be¬ 
lieve. 

The posterior sagittal is the distance from a line drawn 
between these two points, the tuberosities of the ischium up 
to the—I am sorry. I beg your pardon. 

Posterior sagittal is taken from a line joining the two 
ischial tuberosities to the last segment of the sacrum, 
which I have marked here. 

192 Q. What was your measurement for that? A. 

10 . 

Q. Now, did you measure the inter-tuberosity? A. 
Yes, sir. 

Q. Will you point that out? A. Inter-tuberosity is 
easy to point on this diagram here, and is the distance be¬ 
tween the two bony frames in your buttocks. 

Q. What did that measure? A. 7.7 centimeters. 

Q. How did that vary from normal, if it did? A. 11.3, 
the way I measure them, is the average. 

Q. Did you measure the mid-transverse? A. Mid- 
transverse is 5 centimeters. 

Q. Did that vary from normal? A. The average is 
7.5. 

Q. Would you show us the mid-transverse on your body, 
if you can? A. I think I can do it better with my hand. 
The intertuberous measurement would be in between my 
thumbs, like this (indicating), and half way up here would 
be the c.-d. or the mid-transverse. 

Q. Did you measure the sub-cubic notch? A. I did. 

Q. What measurement did you get for that? A. 52 
degrees. 
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193 Q. Did that vary from normal? A. The aver¬ 
age is right around 80. 

Q. Now, as a result of these measurements, did you 
make an opinion? A. I did. 

Q. Will you tell the Court and the jury what opinion 
you arrived at? A. The outlet is abnormally small. The 
remainder of the pelvis is normal. The narrow outlet is 
believed to preclude pelvic delivery, is what I had stated, 
but that is only from these measurements. 

Q. Did you not leave out a part of your opinion? A. I 
did. 

Q. Will you read it all? Start at the beginning. A. 
The outlet is abnormally small, and the smallest we have 
yet measured. The remainder of the pelvis is normal. The 
narrow outlet is believed to preclude pelvic delivery. 

Q. How many have you measured, in your opinion, 
Doctor? A. Sir? 

Q. How many have you measured, in your opinion, to 
your best recollection? A. A great many thousand; I 
don’t know how many. I have no idea. 

Mr. Clark: That is all. 

194 CROSS EXAMINATION by Mr. Daily: 

Q. Doctor, the outlet is ordinarily called the trans¬ 
verse, is it not; the one in which you have 7.7 centimeters? 
A. Transverse Interuberous, that is right. 

Q. Isn’t it true that nature provides, as a compensating 
force, that when that outlet is small, correspondingly the 
post sagittal increases in width? A. Yes. 

Q. The post sagittal in this particular girl is of aver¬ 
age or above size, is it not? A. Slightly above average, 
10. It ranges about 8. 

Q. You have been practicing in the District for 30 
years, have you not, Doctor? A. 25 in the District. 

Q. Is the service which you are now specializing in 
available in any of the hospitals of the District of Co- 
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lumbia? A. In any of them it is available—it is in Doc¬ 
tors Hospital, where I happen to be. 

Q. What percentage, if you know, and I presume, with 
your experience from Drs. Groover, Christie, and Merritt, 
you know most of the doctors in the District of Columbia, or 
a great many of them— A. A great many of them. 

Q. What percentage of general practitioners, if 

195 you know, resort to the use of pelvimetry? 

Mr. Clark: I object. It is beyond the scope of 
the direct examination. 

The Court: You may answer. 

By Mr. Daily: 

Q. General practitioners. A. Very seldom—almost— 
the general practitioner, I am speaking of—the general 
practitioner—practically not at all, in my experience, since 
1930. There have been occasional exceptions. 

Q. Will X-rays, Doctor, show any soft tissue? A. Only 
faintly, not of any consequence. 

Q. As I understand it, your report was made to Dr. 
Darner and does not indicate whether or not delivery 
could take place? A. They happened to have a copy of it. 

Q. Your report stated it was unlikely? A. Unlikely; 
precluded. 

Q. You do not make a positive statement? A. I can¬ 
not. 

Q. Why? A. Because the force of the uterus, the 
plasticity or moldability of the infant’s skull, the ability 
of the pelvis to swing on its hinges or adjust itself to 
pressures, cannot be demonstrated from the X-ray exami¬ 
nation. 

196 Q. That determination is left to the obstetrician, 
the man delivering the child? A. Strictly. 

Q. Doctor, do you have with you the X-rays taken at 
Garfield Hospital? A. I have. 

Q. Would you examine those X-rays or your report, if 
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you have it, and tell the Court and the jury when they were 
taken, first! 

Mr. Clark: If the Court please, this is beyond 
the scope of the direct examination. I object to it. 

The Court: He may answer. 

A. The examination was made—the only one I have a 
record of—July 13, 1946, it appears to be, and I think that 
is the date on the films. 

By Mr. Daily: 

Q. Can you identify them! Does it show on the film 
what dates they were taken! A. Yes. Robbins is the 
name, Mrs. Alice, and the number is 84632, 7-14-46, and 
her age is stated as 27. 

Q. Have you examined those X-rays that you have! A. 
These are some films showing the lower pubes, the lumbar 
vertebra, and the pelvis and hip joints. 

Mr. Clark: If the Court please, these X-rays 
were taken long prior to the ones which I examined 
him about. 

197 The Court: Well, now, Mr. Clark, I have made a 
ruling with respect to that. I am fully aware of 
that fact. The issue here is the report made by the 
roentgenologist, as to the condition of her pelvis, 
as to whether or not she could be delivered of a nor¬ 
mal child in the usual fashion. That is the question 
involved here. X-rays have been put in evidence. 
Counsel has a right to cross-examine on any X-rays. 

Mr. Clark: I respectfully request that he be made 
counsel’s own witness. 

The Court: Request is denied. 

By Mr. Daily: 

Q. Do those X-rays that you have that were taken iD 
July, 1946, show any fracture or injury to any of the bony 
substance! A. They do not; perfectly normal. 



Q. They are perfectly normal? A. The only thing that 
is abnormal about the film is that the, patient is not lying 
absolutely flat on it. 

Q. Is the coccyx evident in that picture or any one that 
you have there? A. It is evident in that one (indicating), 
and it shows in that one (indicating), and in that one (in¬ 
dicating). No (indicating). And in that one (indicating), 
and in that one (indicating). 

Q. Was there any injury evident to the coccyx? 
198 A. No evidence of bony injury, fracture, or dis¬ 
ease. 

Q. I did not hear you. A. Of fracture or disease. 

Mr. Daily: That is all. No questions. 

• • • 


203 Dr. Joseph Ralph Jordan was recalled as a wit¬ 
ness and, having been previously duly sworn, was 
examined and' testified further as follows: 

Direct Examination by Mr. Clark: 

• # # 


205 By Mr. Clark: 

Q. Are you familiar with the book on obstetrics 
by J. Whitridge Williams? A. Williams, yes. 

Q. Doctor, is that not the textbook which is taught at 
Georgetown University on obstetrics? A. It was when I 
was there. 

Q. It was the textbook that you were taught when you 
went to Georgetown University. Is not that book recog¬ 
nized as an authority on obstetrics in the District of Co¬ 
lumbia? A. It is. 

Q. For general practitioners? A. It is a recognized 
textbook, yes. 

Q. Doctor, I will ask you whether or not it is a fact that 
a careful and thorough examination, paying particular at- 
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tention to measurements of the pelvis, is not indispensable 
about six weeks before the expected date of delivery. 

Mr. Daily: I object, if your Honor please. 

The Court: Excluded. 

Mr. Clark: You will not permit the answer? 

The Court: I will exclude the question. If I ex¬ 
clude the question, the answer is not permitted, of 
course. 

By Mr. Clark: 

Q. Doctor, I will ask you this: Is it not a fact that, 
no matter how normal the external measurements 
206 may be, the pelvis must be measured internally and, 
if necessary, under anesthesia, whenever the head 
does not engage during the last month of pregnancy or in 
any patient in whom the pelvic outlet is contracted? 

Mr. Daily: I object, if your Honor please. 

The Court: Sustained. 

Mr. Quimby: May we approach the bench, your 
Honor? 

(At the bench:) 

Mr. Quimby: If your Honor please, this witness 
has testified that the book that Mr. Clark asked him 
about is a recognized authority in the District of 
Columbia for study purposes and used in George¬ 
town Medical School, the same place where he went. 
Now, these questions are practically word for word 
from that text, and we propose to ask him—depend¬ 
ing on his answer, whether he says yes or no—read¬ 
ing from that text, just exactly these questions. When 
the text states that that is a positive necessity, it is 
not a question of judgment. It says it must be done. 
It is imperative that it might be done. He is pre¬ 
sumed to know that if he studied that book and went 
to that school. 


The Court: I would not want to put you on the 
stand and ask you the rule in the Shelley case. 

Mr. Quimby: If somebody read it, he is sup¬ 
posed to recognize it. 

The Court: For the purpose of the record, we 
will have the objection made on the record, and 
then I will rule. 

Mr. Daily: I object. 

The Court: Place the ground of the objection on 
the record. 

Mr. Daily: The objection is that it is not the 
proper method of putting in evidence, and the sec¬ 
ond is that while the doctor may be presumed to 
know the methods in the book, the experience gather¬ 
ed since then is what he should be guided by. 

The Court: And I will add to that, you are seek¬ 
ing to get opinion evidence in through a text rather 
than through the opinion of an expert on the same. 

Mr. Quimby: I would like to have him answer 
the question. He is the expert. 

The Court: No. Apart from that, you finished 
with this witness yesterday. 

Mr. Quimby: Well, you permitted Mr. Daily to 
call the plaintiff back yesterday. 

The Court: I know, but only for one or two ques¬ 
tions. That is the thing you will hear all the time: 
“I would like to ask one more question, your Hon¬ 
or.’ ’ You will find out they are going on complete 
redirect or complete recross. 

Mr. Quimby: This is the thing we are interested 
in. 

The Court: No. Excluded, for the reasons stat¬ 
ed. 

(After leaving the bench:) 
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209 Members of the jury, there is about to be offered 
in the testimony what is called the deposition of a 
witness, who is outside of the jurisdiction and as a 
consequence cannot be here in the flesh to take the 
stand. 

You are instructed that, as a matter of law, you 
are to pay the same attention to the deposition thus 
taken as you would if the living witness actually 
was on the stand. The reason why this witness is 
not on the stand is that at the present time he is in 
another jurisdiction, in New York, and the witness 
who w'ould have been here under other circumstan¬ 
ces is A. R. Garnett. 

This deposition was taken on the 15th day of Sep¬ 
tember, 1948, at the Woman’s Hospital, West 109th 
Street, New York City, before a notary public, and 

210 at that time representatives of both the plaintiff 
and the defendant in person of counsel were pres¬ 
ent. 

There was a direct examination of the witness and 
there was a cross examination of the witness, just 
the same as though the witness took the stand here 
in court. 

That deposition—that testimony—is about to be 
offered, and Mr. Quimby for the moment is going 
to be Dr. Garnett. 

• • • 
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256 Deposition of Dr. A. R. Garnett 


Alice Ann Robbins and Russell Orin 
Robbins, 

Plaintiff's, 

vs. 

Joseph R. Jordan, M. D., 5412 Colorado 
Avenue, N. W., Washington, D. C., 
ton, D. C., 

Defendant. 


New York, September 23,1948. 

Deposition of Dr. A. R. Garnett, taken in behalf of 
defendant, pursuant to notice hereto annexed dated Sep¬ 
tember 15, 1948, as amended by consent, at Woman’s Hos¬ 
pital, 141 West 109th Street, New York City, New York, 
before Martin A. Leach, a Notary Public of the State of 
New York. 

Appearances: 

Messrs. Welch, Daily & Welch, Attorneys for defendant; 
J. Harry Welch, Esq., of counsel. 

Charles H. Quimby, Esq., Attorney for plaintiffs; Doug- 
257 las A Clark, Esq., of counsel. 

• • • 


258 Dr. A. R. Garnett, called as a witness, being duly 
sworn, testified as follows: 

Direct Examination by Mr. Welch: 

Q. Doctor, your full name is Dr. A. R. Garnett? A. 
That is right. 

Q. And where are you now located? A. In the Wo¬ 
man’s Hospital in New York. 

Q. And in what capacity? A. A resident physician. 
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Q. In any speciality? A. It is combined services. 

Q. Where did you study medicine? A. At the Uni¬ 
versity of Virginia, Medical School. 

Q. When did you finish? A. 1940. 

Q. Where did you take your internship? A. Guthrie 
Clinic, Robert Packer Hospital, in Sayre, Pennsylvania. 

Q. Where else did you intern? A. That was my only 
internship. I had a residency at Garfield Hospital in Wash¬ 
ington, D. C. 

259 Q. Was that a general residency or at different 
times were you on different services? A. No. That 

was a straight obstetrical residency. 

Q. How long were you so engaged? A. I was there 
prior to the war and finished up after the war, when I got 
out of the service. 

Q. Doctor, referring to June 21,1946, you were on duty 
as obstetrical resident in the Garfield Hospital in Wash¬ 
ington, D. C.? A. Yes. 

Q. Did there come a time, on June 21. 1946, when you 
were asked to treat a patient, Mrs. Alice Ann Robbins? 
A. Yes. 

Q. Do you recall how yon came to see her the first time 
you did see her? A. Yes. 

Q. How? A. Dr. Jordan asked me to take a look at 
her. 

Q. And at the time you looked at her did you make an 
examination of her? A. Yes. 

260 Q. What did you find? A. That is two years ago, I. 
am not sure how many times I examined her; whether 

at the time I examined her at first she was ready for de¬ 
livery or not, I cannot recollect, but certainly within an hour 
after I first examined her. If I am not mistaken, I think 
I examined her twice, at least, but on the last examination 
she was in a position to go to a delivery room. 
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Q. On your first examination, or on all of your exam¬ 
inations that you made of her, had she progressed in her 
labor to what you would call full dilation? 

Mr. Clark: I object to the question as leading. 

Q. You may answer: had she progressed to what is 
called full dilation? A. She had had full dilatation. 

Q. Will you explain what that is? A. I would rather 
answer that question another way. At Garfield there are 
certain rules and regulations as to the doctors that deliver 
there. And this case fell into the tract known as abnormal 
positions. And when I examined her—Dr. Jordan thought 
she had an abnormal position—I found that I thought she 
had an abnormal position, and I felt she had been in labor 
long enough and was ready for delivery. 

But there, again, as chief resident, I had to have a con¬ 
sultation, and Dr. Ramsey was present, and I called on 
him because he is one of the senior men. 

Q. At the consultation who were present? A. Dr. 
Jordan and Dr. Ramsey and myself and the patient. 

Q. Are you familiar with the rules of Garfield Hospital 
with respect to general practitioners delivering children? 
A. Yes, I am familiar with them—at that time—whether 
or not they have been changed since, or not, I do not know. 

Q. At that time was Mrs. Robbins in the type of situa¬ 
tion which a general practitioner would be permitted to 
deliver? 

261 Mr. Clark: I object to the question, as leading. 

A. No. 

Q. Can you tell us why? What was her condition under 
which hospital rules would not permit a general practi¬ 
tioner to deliver her? A. The general practitioner down 
there is permitted to do a simple outlet forcep delivery 
and episiotomy, and if my memory is correct Mrs. Robbins 
had a transverse presentation which would come within 
the term known as a deep transverse arrest. 
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Q. After the consultation, what conclusion was arrived 
at, and by whom? A. Both Dr. Ramsey and myself and 
Dr. Jordan felt that ishe should be taken into the delivery 
room and be delivered. 

Q. Who ordered her to the delivery room? A. Dr. 
Ramsey, in that he was the senior consultant. 

Q. Who was present at the delivery? A. The same 
three doctors. 

262 Q. And who performed the delivery? A. I 
did. 

Q. Was it an instrument delivery? A. Yes, it was. 

Q. How would you describe it? A. It was a moderately 
difficult delivery. I have seen them an awful lot worse. 

Q. Do you refer to them as certain types of forceps 
delivery? A. Yes. 

Q. What would be the correct description of this, from 
the forceps standpoint? A. The patient, as I said before, 
had a deep transverse arrest; she had application of for¬ 
ceps, rotation and delivery. 

Q. In describing forceps delivery, do you have any 
descriptive adjective as to a forceps delivery? A. No. 
One thing—you realize this delivery is—how many years 
ago? 

Q. June, 1946. A. And I do not specifically remember 
the position, but I remember the delivery quite well in that 
it certainly was not—I never made a high forceps 

263 delivery in my life. 

Q. You spoke of high forceps. That is what I 
meant. Do you have some term or adjective with regard 
to forceps delivery? This was not a high forceps de¬ 
livery? A. No. 

Q. What would you term it then as to a forceps deliv¬ 
ery? A. Mid-forceps, or low forceps; her head was away 
down on the floor. 

Q. With respect to the time consumed in delivery, was 
it unusually long or short, or how would you characterize 
it? A. It certainly was not unusually long. I do not re- 
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member that the delivery took an undue length of time. I 
think you could look at the hospital chart and find that 
out. 

Q. After delivery, what was done with respect to 

264 the child? A. The child, I think we may have had a 
little trouble resuscitating it, and it was put in the 

nursery in perfectly good condition. I thought that baby 
was a lot bigger than it turned out to be. What did it 
weigh? Five pounds 12 ounces, something like that. 
(Discussion off the record.) 

The Witness: The delivery did not take as long 
as I had expected it to, because I thought the baby 
was going to be bigger than 5 pounds 12 ounces. 

Q. Was it an abnormally large baby? A. No. The 
average baby is around 7 pounds, I guess. 

Q. A larger baby would present more difficulty in deliv¬ 
ery? A. Yes. 

Q. Were the pre-delivery examinations as engaged in 
by you with Dr. Jordan and by you and Dr. Jordan and 
Dr. Ramsey in accord with approved practice then in effect 
in Washington? A. What do you mean by that? 

Q. Were your examinations in accordance with 

265 the approved practice for obstetrical cases? A. Sure; 
they were in the labor room, and nurses present, 

and that sort of thing. 

Q. The examination itself was made in the usual man¬ 
ner? A. Yes, sure. 

Q. And in such cases as this was it customary to call 
a consultant as well as Dr. Ramsey? 

Mr. Clark: I object to the question as leading. 

Q. Was it, Doctor? A. Yes. 

Q. Did you, at the time of your examinations of Mrs. 
Robbins, previous to her being delivered, recommend a 
Caesarean delivery? A. Will you repeat that? 

Q. Did you, at the time of your examinations of Mrs. 
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Robbins, previous to her being delivered, recommend a 
Caesarean delivery? A. No. 

Q. Did you see any reason so to do? A. No. 

266 Q. Did Dr. Ramsey recommend that she be de¬ 
livered by a Caesarean? A. No, he told me to put 

her in the delivery room and deliver her. 

Q. Did you ever tell the patient, Mrs. Robbins, in any 
way whatsoever, verbally or otherwise, that she should 
have been delivered by Caesarean? A. Not to my knowl¬ 
edge. 

Q. Before the delivery did you ever discuss with the 
patient the possibility of a Caesarean operation for deliv¬ 
ery? A. No, because the only time I had ever seen the 
patient she was medicated, in bed and in labor. 

Q. When you examined her and she was medicated, in 
bed and in labor, did you by any sign try to indicate to 
her or to anyone else that she was in such condition 

267 that she should have a Caesarean section? A. I do 
not see how I could have, because I do not think she 

should have had a Caesarean section at that time. 

Q. If and when you examined her without the presence 
of Dr. Ramsey and in the presence of Dr. Ramsey, did you 
shake your head in such a manner that you intended to 
indicate to the patient, or to anyone else, that she should 
have had a Caesarean section? A. I do not remember 
whether I shook my head or not at the time of the exam¬ 
ination two years ago or more, but I do not think I in¬ 
tended to give the patient any indication of what I felt 
when I was examining her when she was another doctor’s 
patient. 

Q. If you did shake your head at any of the examina- 
tions of Mrs. Robbins, did you by so doing intend to indi¬ 
cate to anyone that she was in a condition which neces¬ 
sitated a Caesarean? 

Mr. Clark: I object to the question as leading. 
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A. No, because, as I said before, at the time I saw her 
I did not think she was in condition to have a Caesarean 
section. 

• • • 

275 CROSS EXAMINATION by Mr. Clark: 

Q. Dr. Garnett, at that time were you a qualified 
specialist in obstetrics A. I was the resident on obstetrics 
at Garfield Hospital. 

Q. How long had you been such resident? A. A year 
before entering the Service, and I returned there in Janu¬ 
ary of 1946. 

Q. Then, actually, as a resident physician of obstetrics, 
you had been such for a year and a half? A. That is 
right. 

Q. And had you had any prior special training in 
obstetrics before that time? A. None other than my 
routine obstetrical service during my intemeship. 

• • • 

Q. We have passed the time of delivery. We are going 
to the time you were called to see her in the emergency 
room on August 3rd. A. Yes? 

Q. Did you tell her at that time, “Ethics or no ethics, 
when a thing is wrong I will say it is, and if I had been 
called in sooner you would have had your baby. It was I 
who discovered the obstruction ,, ? A. I do not think I 
did, no. 

• • • 

Q. Did you see an indentation on the baby’s head at the 
time of birth, on the left hand side? A. I think so. If I re¬ 
member correctly, the baby, as I said before while we were 
talking about this thing, I believe the baby did have a de¬ 
pressed fracture. 

Q. What in your opinion caused the depressed fracture? 
A. The pelvic formation of the mother. 





Q. What part of the pelvis would cause that indentation? 
A. That I could not say. That could either have been 
caused by the coccyx or could have been caused by the pro- 
monotory of the sacrum or one of the ischiadic spines. 

There again, I have seen many worse depressed fractures 
than that which came back into normalcy spontaneously a 
week or ten days after delivery. 

• • • 

Q. Did Mr. Robbins or Mrs. Robbins ever give you the 
authority to deliver her of this baby? A. I never saw Mr. 
Robbins until after Mrs. Robbins was delivered. At the 
time that I saw Mrs. Robbins she was medicated, and the 
authority by which I delivered her was designated by Dr. 
Ramsey and Dr. Jordan. 

Q. Then you yourself received no authorization from her 
or from her husband to deliver this baby? A. That is right. 

• • • 


212 Dr. George J. Ellis called as a witness and, being 
first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Clark: 

Q. Doctor, will you state your full name to the Court? 
A. Dr. George J. Ellis. 

Q. Where do you reside, Doctor? A. 1801 K. 

Q. You are a practicing physician in the District of 
Columbia? A. That is right. 

Q. For how long? A. About 20 years. 

Q. What medical school did you attend? A. George¬ 
town. 

Q. When did you graduate? A. ’26. 

Q. Doctor, did you have an occasion to examine Mrs. 
Alice Ann Robbins? A. Yes, I did. 
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213 Q. When was that? A. Well, it was on August 
21, 1947. 

Q. At that examination did you have occasion to make 
pelvic measurements of her? A. Yes, I did. 

Q. Will you tell us the measurements which you took, 
the name of them, and read them slowly, so that we can get 
them and the measurements. A. Well, the inter spinous 
was 25, the intercristal was 26, external conjugate, 20, the 
bi-ischial was 6. 

Mr. Quimby: That is a little fast, Doctor. I am 
sorry. The intercristal, 26? 

The Witness: That is right. 

Mr. Quimby: What was the next? 

The Witness: External conjugate was 20. The bi- 
ischial was 6. Posterior sagittal, 8.5. And the diag¬ 
onal conjugate I have down n. r., which means not 
reached, and, as far as I am concerned, that is 11.5 
plus, which we consider adequate. 

By Mr. Clark: 

Q. Now, Doctor, did you subsequently treat Mrs. Rob¬ 
bins? A. Yes, I did. 

Q. Was she pregnant at that time? A. That is cor¬ 
rect. 

214 Q. What hospital did she go to for her confine¬ 
ment? A. Georgetown. 

Q. When was that? A. That was November 14,1947. 

Q. And how was she delivered at Georgetown Hospital? 
A. By Caesarean section. 

Q. Who performed that Caesarean section? A. I did. 

Q. How long did she stay in Georgetown Hospital? 

The Court: How material is that? 

Mr. Clark: I think it is material to show the com¬ 
parison between this length of time and her previous 
experience. 


The Court: The other time she went it was de¬ 
livery through normal processes. This time she had 
Caesarean. It is immaterial how long she stayed in 
the hospital after a Caesarean. Excluded. 

By Mr. Clark: 

Q. Why was a Caesarean section done on her, Doctor? 
A. Well, it was done on her for several reasons. First of 
all, the history of the case. I knew that she had lost her 
first baby, and I wanted to do everything to assure her a 
good baby this time. Second— 

Q. Now, from the measurements which you made did 
you arrive at the conclusion that the Caesarean sec- 
215 tion was necessary? A. Not necessarily, no. 

Q. Not necessarily? A. No. 

Q. But you nevertheless did a Caesarean section? A. 
That is right. 

Q. Doctor, when is it customary to make vaginal exam¬ 
inations of patient who are pregnant? 

Mr. Daily: I object, if the Court please. 

The Court: Excluded. 

Mr. Quimby: May I ask the grounds of the objec¬ 
tion, for the record? 

The Court: What is that ? 

Mr. Quimby: What is the ground? 

The Court: I will give you the ground of exclu¬ 
sion. It is immaterial. I assume that is the ground 
of your objection. I do not know. Is that so? 

Mr. Daily: I beg your pardon? 

The Court: I say, I have excluded the question be¬ 
cause it is immaterial to the matters here in issue. 
Counsel now desires to know your reason for objec¬ 
tion. 

Mr. Daily: That is the reason. It is not material. 

Mr. Quimby: May we approach the bench on that, 
if your Honor please? 
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The Court: All right. Step down, Doctor, over 
there. 

(At the bench:) 

216 Mr. Quimby: If your Honor please, this defend¬ 
ant has testified that he made no examination of this 
woman from some time in December—vaginal exam¬ 
ination—or the first of January until she was in the 
hospital. Now, we presume he is going to answer 
that it is customary, as the book says, and impera¬ 
tive that the examination be made— 

The Court: That is immaterial, Mr. Quimby, and 
I will tell you quite frankly why so. The only ques¬ 
tion is whether or not this man, in the exercise of his 
professional skill, should have concluded that this 
woman should have had a Caesarean section and not 
go through the processes of natural birth. 

Mr. Quimby: That is true, and an examination 
would have disclosed it. 

The Court: That is an entirely different question 
from what you asked. Is he called down here as a 
witness merely for the purpose of testifying what he 
did or is he called as a professional witness in the 
sense of an expert? Have you paid him a fee as an 
expert? 

Mr. Quimby: No. 

The Court: You may get into difficulty there. He 
may say, “lam not called down here to testify as an 
expert.” 

I am anticipating that. If he raises that question, 
I will have to sustain it if he has not been paid. You 
have no right to call a physician or anyone else down 

217 here and ask him to testify as an expert unless he 
has been paid. I know that is the indoor sport around 
here. They call these doctors down. 
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I am just telling you that in advance, in case the 
objection is raised. You may ask him whether, in 
his judgment or in his opinion, there were indications 
of Caesarean section. I am not going to let you go 
through the whole process. 

Mr. Quimby: Can we ask him if he made a vaginal 
examination ? 

The Court: It is immaterial 

Mr. Quimby: And then ask him if it is customary 
to do that? 

The Court: It is immaterial. Vaginal examina¬ 
tion is immaterial. 

Mr. Daily: Your own client testified that he made 
three of them, at least. 

The Court: He testified that he made a vaginal 
examination in the hospital, and he made a rectal ex¬ 
amination. 

Mr. Quimby: I am saying good practice requires 
them to do it six weeks ahead. 

The Court: I am saying it is remotely probative 
of nothing, as far as the issues in this case are con¬ 
cerned. The only thing I am trying to do is keep you 
in the ball park. That is my job. Otherwise we will 
218 be off on a wild goose chase. 

• • • 

221 Malpractice is a very serious charge against a 
physician. Of course, we will admit that physicians 
have an advantage over the individual. The aver¬ 
age person’s knowledge of medicine can be put in a 
thimble. The language which they use is mystifying. 
Still, at the same time, a physician is not an insurer 
of health, and our Court of Appeals has held that 
in Christie vs. Callahan. 

He is responsible only for the standard of skill 
possessed generally by others practicing in the same 
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field. He must have latitude for the play of reason¬ 
able judgment, and he may make minor mistakes in 
that judgment, the same as lawyers do, the same as 
engineers do, or anybody else. But the standard is 
not what the individual layman testifies on the stand, 
but the standard must be shown by experts, and so 
must the departure from it, and that is what Chris¬ 
tie vs. Callahan says, in 75 Appeals. 

In addition, you must also be aware of the rule 
that where there is evidence that is as consistent 
with the hypothesis of no negligence as with the 
hypothesis of negligence, the case must be resolved 
in favor of the defendant. There is not a single bit 
of evidence in this case indicating that this man was 
negligent. 

I might say this parenthetically. I have no doubt 
222 that this girl feels she was maltreated. I will take 
judicial notice of the fact that any woman who has 
ever had a baby delivered in the normal way has had 
some pain. 

• * • 

227 The Conrt: The only expert in the case qualified 
to speak is Dr. Sheffery, your own witness. 

Now, you get 75 Appeals for me. 

Mr. Quimby: I have it right here, if your Honor 
please. 

The Court: The standard must be shown by ex¬ 
perts, as I recollect the language, and so must the 
departure. He is the only obstetrician. He, in answer 
to the question, said, “I most certainly would deliver 
her.” 

With all due respect to Dr. Coe, who has appeared 
in this court innumerable times, his specialty is that 
of a roentgenologist. You would not go to him to 
have a baby delivered. Neither would I. I would 
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not go to him for bone work, but I might go to him 
and would go to him for an X-ray, and I would go 
to him also for an interpretation of the X-ray. 

Mr. Clark: That is exactly what he gave him. 

The Court: An interpretation of the X-ray with 
respect to the bony pelvis. As a consequence of that 
he formed an opinion. But we are concerned with 
the weight and value of his opinion, and the weight 
and value of his opinion, as far as obstetrics is con¬ 
cerned, are not worth much. 

Mr. Clark: Of course, you have to accept the 
measurements which he made as a result of the 
X-ray as correct, and if those measurements are of 
such a size that it precludes pelvic delivery, then 
228 that is a proper interpretation of the X-ray. 

The Court: I am not questioning the proper in¬ 
terpretation of the X-rays. It was his interpretation. 
He is not an obstetrician. 

Mr. Clark: Furthermore, this defendant was re¬ 
quested by the plaintiff on numerous occasions to 
have an X-ray made. 

The Court: The plaintiff is no judge of that. 

Mr. Clark: Well, if she had apprehensions, if the 
Court please, that something was wrong, she had 
the right and should disclose that to her physician, 
and I think that— 

The Court: Do you mean to say that it is negli¬ 
gence upon his part if he does not act upon it? 

Mr. Clark: Yes, I do. There are many cases, for 
instance, of sprained ankles that are actually broken 
legs, when suggestions to the doctors that X-rays be 
taken are made, and they find out what the trouble 
is. He stated it was his custom to take an X-ray 
about a month before the delivery, I believe he said, 
but he did not do it in this case. 
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The Court: Well, now, let me give you the law, 
as I view it, in the case of Christie vs. Callahan, 75 
U. S. Appeals, D. C., 133, at 136: 

“The physician is not an insurer of health. He 
undertakes only for the standard of skill possessed 
generally by others practicing in his field, and for 
229 the care which they would give in similar circum¬ 
stances. He must have lattitude for play of reason¬ 
able judgment, and this includes room for not too 
obvious or gross errors according to the prevailing 
practice of his craft. Generally the standard must 
be shown by experts and so must the departure from 
it.” 

There was certainly no testimony of any general 
practitioner in this case to indicate that this defend¬ 
ant did anything other than what he should have, 
done under the circumstances; and the testimony of 
the expert, the only qualified expert in the case, the 
specialist in the field of obstetrics, is that under the 
same circumstances he most certainly would have 
delivered this woman in the fashion in which she wa3 
delivered. 

Mr. Clark: If the Court please, let me say this. 
There was never a question asked Dr. Sheffery about 
this particular delivery. If he had any knowledge 
of what occurred at the hospital, he got it by way 
of hearsay. 

The Court: Your case is predicated upon the 
fact, as I view the evidence, that, by virtue of the 
pelvic measurements, this defendant should have 
been put on notice that she could not be delivered by 
normal fashion and that therefore Caesarean section 
was indicated. That is the whole case. 

The testimony of Dr. Sheffery is that, despite 
those measurements, he most certainly would have 
delivered her in a normal fashion. 


• • 
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248 Civil No. 2549-47 

Verdict and Judgment 
(Filed Dec. 10,1948) 

This cause having come on for hearing on the 8th day of 
December, 1948, before the Court and a jury of good and 
lawful persons of this district, who, after having been duly 
sworn to well and truly try the issues between Alice Ann 
Bobbins and Russell Orin Robbins, plaintiffs, and Joseph R. 
Jordan, M. D., defendant and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
10th day of December, 1948, that they find for the defend¬ 
ant against said plaintiff. By direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

By direction of Judge McGuire. 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

This is is an action to recover damages for the alleged 
malpractice of the defendant, Dr. Joseph R. Jordan, a duly 
licensed physician practicing medicine in the District of 
Columbia. The complaint in the main, alleges that the 
defendant was negligent in the treatment of the plaintiff 
wife. 
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“Defendant negligently, carelessly, unslrillfully, 
willfully and maliciously mistreated the plaintiff, Alice 
Ann Robbins and by his instructions caused and per¬ 
mitted said plaintiff to be permanently harmed and 
injured. That the plaintiff, Alice Ann Robbins was 
given treatment designed to cause an advanced de¬ 
livery labor under the advice and assertion of the 
defendant that such was necessary, when the defend¬ 
ant in the exercise of ordinary knowledge, skill and 
experience of a physician knew, or should have known, 
that the plaintiff could not have normal delivery of 
child; that the defendant negligently, carelessly and 
willfully proceeded on, to wit, the 22nd day of June, 
1946, to force delivery of said child causing said child 
and plaintiff severe bodily harm resulting in the death 
of said child on, to wit, the 1st day of November, 
1946 and permanent physical injury and great mental 
anguish to the plaintiff.” (App. 3, par. 9) 

The evidence produced by the plaintiff failed entirely to 
support the allegations of negligence contained in the 
complaint. An examination of the evidence will demon¬ 
strate that the trial Court was clearly correct in directing 
a verdict for the defendant. 

The issue in the case was very succinctly defined by the 
Court to be as follows: (App. 52) 

“I understand your claim to be predicated on the 
fact that this woman had a physical obstruction of 
some character which would have precluded delivery 
in the normal way; that this physician in the exercise 
of his professional skill and as a result of examina¬ 
tion of this patient should have been made aware of 
that fact and should have told her that the only way 
she could be delivered of this child was by Caesarean 
section. 

“Mr. Clark: That is our claim, with one excep¬ 
tion. We do not claim obstruction, but we claim that 
the outlet of her pelvis was too small for delivery. 

“The Court: In other words, you are claiming 
that the bony pelvic structure was such that examina¬ 
tion of it either by x-ray or by pelvic measurement or 
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by palpation or by any of the other methods used 
would have immediately disclosed to him as a physi¬ 
cian the fact that she could not have been delivered 
in normal fashion. I understand that is your case.” 

That statement presented the issues in a very simple 
manner and a brief analysis of all of the testimony will 
disclose that there was no evidence of negligence to submit 
to the jury. 

Dr. Jordan testified that he did make a pelvimetric ex¬ 
amination and he found the transverse to be 8 minus 
centimeters fa little less than 8) and the post sagittal 
to be 8 plus centimeters (R. 64-65). He considered all of 
her measurements normal with the exception of the trans¬ 
verse, which was borderline (App. 32). He made three 
vaginal examinations, confirmed by the plaintiff (App. 40). 
He did not take any x-rays and that it was not customary 
for the general practitioner to take x-rays (App. 25). 
Dr. Fred O. Coe also testified that the general practitioner 
did not resort to the use of pelvimetry practically at all 
in all of his experience since 1930 (App. 71). 

It is believed that it will be conceded by counsel for 
plaintiff that the two most important measurements to 
determine the pelvic outlet are the transverse and post- 
sagittal. As stated above, Dr. Jordan obtained 8 minus 
for the transverse and 8 plus for the postsagittal. Dr. 
Joseph B. Sheffrey, a specialist in obstetrics and gynecol¬ 
ogy testified that his measurements for the bi-ischial (in¬ 
terchangeable terminology for the transverse) was 6 centi¬ 
meters and the posterior sagittal 8.5 centimeters (App. 
59). He further testified that the measurements are not 
exact and that he could take the measurements and sev¬ 
eral other people could take the measurements and not 
have the same measurements (App. 60). 

Dr. Robert Nelson also made pelvic measurements and 
found the bituberous (interchangeable term for trans¬ 
verse) to be 7 centimeters and the posterior sagittal to be 
8 plus (App. 64-65). 
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Dr. Fred 0. Coe, a radiologist, made pelvic measure¬ 
ments and the transverse, which he characterized as the 
intertuberosity was found to be 7.7 centimeters (App. 70) 
and the posterior sagittal 10 centimeters. 

Dr. George J. Ellis, a practicing physician in the Dis¬ 
trict for 20 years found these measurements to be 6 and 
8.5 centimeters respectively. 

It will be clearly demonstrated from the above measure¬ 
ments that the rule of thumb about which Dr. Sheffrey 
testified, i. e. that the total should come to about 15 
centimeters was fairly well established in this case (App. 
60). “If the sum of those two comes to 15 or less, an 
average sized baby — and when we say averaged sized, 
we mean a seven pound baby or more — usually will not 
come through. A smaller baby, of course — those meas¬ 
urements— that rule of thumb is out. If it comes to 15 
or less, the size of the baby being under seven pounds, it 
might very well come through.’’ The child in this case 
weighed 5 lbs. and 12 ounces and Dr. Sheffrey testified 
that “these measurements would certainly be worth a 
trial to see if you could not deliver a child that way.” 
(App. 61) In response to a question by counsel for plain¬ 
tiff, “Would you attempt to deliver one or have a Caesa¬ 
rean?” he replied, “Would I attempt to deliver one? I 
most certainly would.” (App. 62) 

Dr. Nelson who delivered plaintiff’s second child testi¬ 
fied that from the measurements he had made, he did not 
arrive at the conclusion that a Caesarean section was 
necessary (App. 86) and it must be assumed that there 
was no change in the measurements, since her examina¬ 
tion and measurements were after the first delivery. 

Dr. Coe (App. 70) testified that when the transverse is 
small, nature provides that the postsagittal correspond¬ 
ingly increased in width and that the postsagittal was 
slightly above the average. His two measurements totaled 
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17.7 centimeters. He further testified that on July 14, 
1946 he took x-rays of the plaintiff (App. 72-73) and the 
x-rays were perfectly normal; there was no evidence of 
bony injury fracture or disease. These were taken on 
plaintiff’s return visit to Garfield Hospital at the insist¬ 
ence of Dr. Jordan to determine the cause of her com¬ 
plaint (App. 50). 

The deposition of Dr. A. R. Garnett was read in evi¬ 
dence by the plaintiff. He testified that he was the resi¬ 
dent at Garfield (App. 78) and that the general practi¬ 
tioner is permitted (under the rules of the hospital) to 
do only simple outlet forceps delivery and episiotomy 
(App. 79). He performed the delivery which was a mod¬ 
erately difficult delivery, but he had seen them an awful 
lot worse (App. 80). He did not recommend a Caesarean 
delivery; he saw no reason so to do, nor apparently did 
Dr. Ramsey who told him to go ahead and deliver the 
child. (App. 82) 

Counsel makes several references in his argument and 
especially in the conclusion about plaintiff knowing of an 
abnormality and so informed defendant, but there is no 
such evidence throughout the case and it must only be 
assumed from the nature of a question asked by counsel 
(App. 18) that this abnormality referred to her difficulty 
in having marital relations with her husband. There cer¬ 
tainly is no connection between that statement and the 
ability to deliver a child from any evidence in this case. 
The undisputed fact is that the child was delivered. 

SUMMARY OF ARGUMENT 

The evidence failed to establish any departure from the 
customary and approved practice for the treatment of the 
plaintiff while she was under the defendant’s care. Since 
the physician can be held for negligence only when he has 
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departed from the usual and customary practice of an 
ordinarily careful physician under similar circumstances, 
the plaintiffs completely failed to establish their claim for 
relief. 

The evidence was that the plaintiff consulted the de¬ 
fendant in his capacity as a general practitioner in the 
District of Columbia, he treated her prenatally and it 
developed under a rule of the hospital that defendant 
was precluded from delivering her and the resident of the 
obstetrical service was called in and he delivered the 
child in consultation with Dr. Ramsey, an obstetrician. 
There is an entire absence of testimony of negligence of 
the defendant. 

Further there was no causal relationship between the 
acts of Dr. Jordan and the condition about which Mrs. 
Robbins complained. There vras positively no medical 
evidence that her pain and suffering was due to any act 
of the defendant and consequently in the absence, of such 
positive testimony, may it not be assumed that such a con¬ 
dition is natural and often follows prolonged labor? 

As the lower court stated, there was not even a scin¬ 
tilla of evidence of negligence (R. 221). 

ARGUMENT 

I. There Was No! Evidence From .Which the Jury 
Could Have Found That Dr. Jordan Was Negligent of 
His Care of Mrs. Robbins. 

The principles of the law governing malpractice 
actions are well settled. A physician must exercise that 
degree of care and skill ordinarily exercised by the pro¬ 
fession in his own or similar localities. 

The burden of proof is upon a plaintiff to establish 
by substantial evidence (emphasis supplied) departure 
from that standard and that such departure caused the 
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injury complained of. (Rogers v. Lawson, 83 U. S. App. 
D. C. 282,170 F. 2d 158). 

The evidence above quoted of Dr. Sheffrey, Dr. Nelson 
and Dr. Garnett is all to the contrary, especially that of 
Dr. Sheffrey, who testified that he would most certainly 
deliver the child in normal fashion. He was certain of 
his position in the matter and ordinarily would not have 
recommended a Caesarean but did so (in anticipation of 
the second delivery) in view of her previous history and 
measurements (App. 57). Counsel for plaintiff was given 
an opportunity by the Court to ask Dr. Ellis if in his 
opinion there were indications of a Caesarean section 
(App. 88) and he failed to avail himself of that oppor¬ 
tunity. No doctor was called that testified that anything 
Dr. Jordan did or neglected to do was not in accord 
with the approved practice. 

II. The Court Properly Directed a Verdict Because 
There Was No Showing of Causal Relationship Between 
the Act of Dr. Jordan and the Alleged Injury Prom 
Which Mrs. Robbins Suffered. 

The plaintiffs had the burden of demonstrating that 
Dr. Jordan was negligent and that his negligence caused 
the injuries complained of. As we have shown, the plain¬ 
tiffs completely failed to show any negligence on the part 
of the physician. They also failed to introduce any evi¬ 
dence from which the jury could determine that anything 
Dr. Jordan did or did not do caused any injury to the 
plaintiff Mrs. Robbins. 

The law has been aptly stated in Ewing v. Goode, 78 
Fed. 442 (C. C.), where Justice Taft said: 

“ Before the plaintiff can recover, she must show 
by affirmative evidence—first, that the defendant was 
unskillful or negligent; and second, that this want of 
skill or care caused injury to the plaintiff. If either 
element is lacking in her proof, she has presented 
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no case for the consideration of the jury. The naked 
facts that defendant performed operations on her 
eye, and that pain followed, and that subsequently 
the eye was in such a bad condition that it had to be 
extracted, establish neither the neglect and unskillful- 
ness of the treatment, nor the causal connection be¬ 
tween it and the unfortunate event.’’ 

This language was cited with approval by this Court in 
Cay ton v. English, 57 App. D. C. 324, 23 F. (2d) 745, and 
the rule has been repeatedly re-affirmed by this Court. 

Levy v. Vaughn, 42 App. D. C. 146. 

Bonner v. Conklin, 61 App. D. C. 336, 62 F. (2d) 875. 
Rogers v. Lawson, 83 TJ. S. App. D. C. 282, 170 F. 
(2d) 158. 

In the Lawson case, supra, the Court on page 285 stated 
in that case: 

“It involves a question of the merits of diagnosis 
and scientific treatment. This cannot be determined 
by a lay jury without the aid of expert opinion.” 

Surely in the case before us, scientific knowledge of care, 
diagnosis and treatment of a maternity case should not 
be submitted to a jury without the aid of one who should 
know, i. e. the physician. 

In Bonner v. Conklin, supra, it was shown that the physi¬ 
cian was engaged to attend a delivery. He left the hos¬ 
pital and could not be found. As a consequence, he was 
not present during the first part of the delivery. The 
Court said: 

“A review of the evidence fails to disclose any testi¬ 
mony to the effect that the absence of the doctor 
from the hospital was the proximate cause of the 
trouble complained of. While there is testimony that 
the condition may have been caused by childbirth, yet 
there is no evidence that, had the defendant been 
present and exercised reasonable professional skill, 
the result could or would have been different For this 
failure in the testimony to establish a case of negli- 
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gence, we think the court was justified in directing a 
verdict. ” 

In this case before us, only the plaintiff and her hus¬ 
band testified that she had pain following the birth of the 
child. The record is silent medically as to the cause of 
the pain. Dr. Coe on cross-examination testified that there 
was no evidence of any injury shown in the plates taken 
by the office of Groover, Christie and Merritt on July 14, 
1946, at Garfield Hospital, approximately three weeks after 
the delivery date. Nothing in the record indicates that Dr. 
Jordan did anything to cause the condition complained of, 
or that he could have prevented its development. In short, 
the infirmity was a natural, however unfortunate, result 
of the pregnancy. 

In the case of Wilson v. Borden, 61 App. D. C. 327, 62 
Fed. 2d 386, it was held: 

“Where the evidence upon any issue is all on one 
side or so overwhelmingly on one side as to leave 
no room to doubt what the fact is, the court should 
give a peremptory instruction to the jury. People’s 
Savings Bank v. Bates, 120 U. S. 556, 562, 7 S. Ct. 
679, 30 L. Ed. 754; Southern Pacific Company v. Pool, 
160 U. S. 438, 440,16 S. Ct. 338, 40 L. Ed. 485. ‘When 
a plaintiff produces evidence that is consistent with 
an hypothesis that the defendant is not negligent, and 
also with one that he is, his proof tends to establish 
neither.’ Ewing v. Goode (By Taft, Circuit Judge) 78 
F. 442, 444.” Gunning v. Cooley, 281 U. S. 90, 94, 
50 S. Ct. 231,233,74 L. Ed. 720. 

The case further stated: (p. 330) 

“Plaintiff’s evidence may have tended to prove that 
her arm upon her discharge by defendant was in an 
unsatisfactory condition, but, assuming that it did, 
that would establish ‘neither the neglect and unskil¬ 
fulness of the treatment, nor the causal connection be¬ 
tween it and the unfortunate event.’ Ewing v. Goode 
(C. C.) 78 F. 442, 443. All that was required of de¬ 
fendant in undertaking to treat the plaintiff was that 
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he exercise the ordinary care and skill of his profes¬ 
sion in the District of Columbia. Cayton v. English, 
57 App. D. C. 224, 23 F. (2d) 745; Hazen v. Mullen, 
59 App. D. C. 3, 32 F. 2d 394. Plaintiff alleged lack 
of skill and negligence. She proved neither.” 

In the light of that decision it would appear that the 
court was correct in directing a verdict. Briefly, the 
plaintiff had a difficult delivery, followed by pain and 
that constitutes plaintiff’s case. The medical evidence 
produced fails to show that the defendant did not exercise 
the ordinary care and skill of his profession, but on the 
contrary, Dr. Sheffery, the only witness questioned, would 
have followed the same procedure as that of Dr. Jordan. 
His testimony, together with the medical testimony of 
Dr. Garnett, Dr. Coe, Dr. Ellis and Dr. Nelson, all wit¬ 
nesses for the plaintiff, would certainly appear to over¬ 
whelmingly on one side as to leave no doubt what the 
fact is. (Emphasis supplied) 

Hereafter, each paragraph the various contentions ad¬ 
vanced by the appellants will be discussed. 

1. The Court did not commit error in failing to permit 
plaintiffs to amend their complaint to allege that the 
defendant represented himself to them as a specialist 
in obstetrical cases. 

2. The Court did not commit error in ruling that neither 
plaintiff could testify that the defendant had stated 
to them when first consulted that he, the defendant, 
was a specialist in obstetrical cases. 

Since the first and second contentions cover the same gen¬ 
eral principle, they are considered together in this argu¬ 
ment. 

After the jury was sworn, counsel for the plaintiffs re¬ 
quested that he be granted leave to amend his complaint 
so as to include the word 1 ‘specialist” in his designation 
of defendant. The Court refused to allow such an amend- 
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ment and Appellee submits that such refusal was en¬ 
tirely proper. 

The oral motion to amend under Rule 15B, Federal 
Rules of Civil Procedure, is one to be decided by the 
Court in the exercise of its sound discretion. Such rul¬ 
ings are not subject to review on appeal except when the 
record shows that the exercise of discretion by the trial 
court was “wholely unreasonable.” Watts v. Weston, 62 
Fed. 136. 

Appellee submits that the record in the instant case does 
now show that the ruling of the trial court on this matter 
was wholely unreasonable. In fact, the record is abundant 
with evidence demonstrating that such ruling was the only 
one that could have been made by the Court. 

The complaint in the action below was filed June 19, 
1947; issue was joined by the filing of an answer July 
15, 1947; the pretrial hearing was held February 26, 1948; 
and the case came on for trial December 8, 1948, at which 
time plaintiff made his motion for leave to amend. Thus 
it is shown that 18 months elapsed between the time of the 
filing of the complaint and the start of the trial; 17 months 
elapsed between the date that issue was joined and trial 
started and 9 months elapsed between the pretrial and 
the trial. There is no showing that plaintiffs were unable 
prior to the date of trial to amend their complaint. De¬ 
fendant had prepared the entire defense on a theory that 
he was being sued as a general practitioner, not as a spe¬ 
cialist and it would be unreasonable and unconscionable 
to allow the requested amendment the morning of trial, 
forcing the defendant to change his theory of defense and 
perhaps forcing a further delay in the trial of the case 
when the calendar of the court was already greatly over¬ 
crowded. 

In Schneider v. American Bridge Company , 31 App. 
D. C. 420, the case was called for trial on October 25, 
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1907. After the jury was sworn, plaintiff asked leave to 
amend his complaint. His motion was denied and on 
appeal, the ruling was upheld in the following language: 

“The grant or refusal of leave to amend is a mat¬ 
ter within the discretion of the trial court. * * * 
We perceive no abuse of that discretion in this in¬ 
stance. The case had been an issue since Februapr 
25, 1907, and no reason appeared why the plaintiff 
waited until the trial had begun to ask for leave to 
amend in respect of a matter which was presumably 

within his knowledge when the action was begun. 

• • •>» 

The Court stated in McDonald v. Cooperative Restate 
rant, Inc., 62 App. D. C. 48,64 Fed. 2d 383: 

*‘ The granting or refusal of leave to amend is within 
the discretion of the trial court. The act of that 
court will not be disturbed unless there has been an 
abuse of discretion. U. S. v. Lehigh Valley R. R. Co., 
220 U. S. 257, 270, 31 S. Ct. 387, 55 L. Ed. 458; Walters 
v. Baer, 60 App. D. C. 230, 50 Fed. 2d 995; F. H. Smith 
Co. v. Low, 57 App. D. C. 167, 18 Fed. 2d 817; 
Schneider v. American Bridge Co., 31 App. D. C. 
420; American Mills Co. v. Hoffman (CCA) 275 Fed. 
285. More than three years having elapsed before 
counsel asked leave to amend, we cannot say that there 
was an abuse of discretion in the present case. Dili¬ 
gent inquiry before the filing of the original declara¬ 
tion would have disclosed that there was no basis for 
counts founded on an action of trespass vi et armis. 
Had an amendment been committed, it is possible 
that further delay would have ensued. ’ ’ 

In Pantaleo v. Colt’s Patent Fire Arms Manufacturing 
Co., 13 F. Supp. 989 (D. C. N. Y. 1935) where issue was 
joined in an action by service of the answer in December 
1934, plaintiff’s motion to amend the complaint about 
October 19, 1935 was denied since plaintiff was guilty of 
laches. 

Pacific S. S. Co. v. Sutton, 7 Fed. 2d 579. 

“* # * Decision upon the merits of the point might 


13 


well be based, for the reason that, as the answer filed 
before the trial did not present the issue of the loca¬ 
tion of the vessel at the time of the alleged assault, 
and did not plead the British law, (both of which 
points if included in the trial would change the entire 
theory of the case) the refusal of the court to allow 
the belated proposal of amendment was not an abuse 
of discretion.’ 7 (Parenthesis added) 

In the light of these decisions, it is apparent that plain¬ 
tiffs were guilty of laches in not moving to amend their 
complaint before they did and that the trial court in over¬ 
ruling plaintiffs 1 ’ motion was exercising its sound discre¬ 
tion and there was no abuse whatsoever of the Court’s 
discretion. 

However, even though it might be held that the motion 
for leave to amend should have been granted, the record 
discloses that plaintiff was* not prejudiced by the denial 
of his motion for his evidence clearly demonstrated that 
even a specialist in the field of obstetrics approved the 
procedure followed by defendant. 

Plaintiffs called as one of their witnesses, Dr. Joseph 
B. Sheffery who admittedly is a specialist in the field of 
obstetrics. Dr. Sheffery testified that as a specialist, it 
would certainly be worth the trial to see if you could 
not deliver a child of a woman with the measurements of 
Mrs. Robbins (App. 61). He further testified that he him¬ 
self would attempt to deliver a child if confronted with 
the same situation that confronted Dr. Jordan (App. 62). 
Dr. Sheffery made it quite clear that the only reason he 
felt Mrs. Robbins should have an elective section in No¬ 
vember 1947, was her previous obstetrical history, and 
that if it had not been for this history, a normal delivery 
would have been indicated. 

Therefore, even though plaintiffs were not allowed to 
amend formally, nevertheless the evidence introduced by 
them was on the theory that defendant had been acting 
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and was understood by all to have held himself out as a 
specialist. Under Rule 15B this issue was tried by ex¬ 
press or implied consent when Dr. Sheffery’s testimony 
was not objected to by defendant, and in accordance with 
said rule, these issues are to be treated in all respects as 
if they had been raised in the pleadings. 

Appellee submits that had Appellants moved for leave 
to amend their complaint after the testimony of Dr. 
Sheffery had been introduced and had cited as authority 
therefor Dr. Sheffery’s unobjected to testimony, the trial 
court would have permitted the amendment for the reason 
that the issue had been brought into the case. The fact 
that no formal motion was made at this time does not 
have the effect under Rule 15B of striking out his testi¬ 
mony, and Appellants were entitled to make full use of it. 
However, it is clear as stated above that this evidence in 
no way showed that the defendant departed from the 
accepted standard of procedure and practice in the Dis¬ 
trict of Columbia either for obstetricians or general prac¬ 
titioners. 

3. The Court did not commit error in refusing to per¬ 
mit cross examination of Dr. James B. Sheffery by 
counsel for plaintiffs after such counsel had an¬ 
nounced surprise at the testimony of Dr. Sheffery, 
called as a witness for the plaintiffs. 

Appellants state that after Dr. Sheffery stated on cross 
examination that he would have attempted to deliver Mrs. 
Robbins by normal pelvic delivery if he had attended her 
at the time of her first pregnancy, they then announced 
surprise and attempted to cross examine the witness 
“concerning his knowledge of Dr. Jordan, acquaintance 
with him, and other factors touching on the reasons for 
the witness’ reversal in testimony.” 

So far as the witness’ acquaintance with Dr. Jordan is 
concerned, this point was disposed of by the following 
testimony: 
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“By Mr. Clark: 

Q. Have you talked over this matter with Dr. 
Jordan? 

A. I have never met Dr. Jordan. ” (App. 62). 

Merely because a witness does not testify as expected 
(there having been no conference with the witness before 
trial) is not sufficient reason to allow cross examination 
by the one calling him. The rule is stated in American 
Jurisprudence as follows: 

“• * * the Court should be satisfied that the party 
has been taken by surprise, and that the testimony 
is contrary to what he had just cause to expect from 
the witness based upon his statements. Moreover, the 
statements must be contradictory of the witness’ testi¬ 
mony. ” (58 Am. Jur., Para. 799, Page 445). 

“It is not every statement of the witness, however 
light and trivial, that will justify his impeachment at 
the instance of the party calling him on the ground 
of hostility or surprise. The statement must relate 
to material facts in the case, be contradictory of or 
inconsistent of the witness’ testimony at the trial, 
and tend to disprove, in some degree, the case of 
the party by whom the witness is called. The prior 
statements are not admissible where the inconsistency 
does not appear by a direct comparison with the wit¬ 
ness’ testimony but only inferentially. The test would 
seem to be whether, by common experience, different 
statements would mean different positions taken as 
to fact foundations rather than as to the law of con¬ 
clusion. * * •” (58 Am. Jur., Para. 800, Pages 445 
and 446.) 

Title 14, Section 104 of the D. C. Code, 1940 Edition, 
provides: 

“Whenever the Court shall be satisfied that the 
party producing a witness has been taken by surprise 
by the testimony of such witness, such party may, in 
the discretion of the court, be allowed to prove, for 
the purpose only of affecting the credibility of the 
witness, that the witness has made to such party or 
to his attorney statements substantially variant from 
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his sworn testimony about material facts in the cause; 
but before such proof can be given the circumstances 
of the supposed statement sufficient to designate the 
particular occasion must be mentioned to the witness, 
and he must be asked whether or not he made such 
statements and if so allowed to explain them. ,, 

It is, therefore, clear that before Appellants would be 
entitled to plead surprise and cross examine their own wit¬ 
ness, it is necessary that it be shown that the witness had 
made previous contradictory statements. There is noth¬ 
ing in the testimony of Dr. Sheffery that is in any way 
contradictory of any other part of his testimony. The 
pertinent portion of his direct testimony referred to by 
appellants is that it was his, the witness’, opinion at the 
time he examined Mrs. Robbins prior to the delivery of 
her second child, that, in view of her measurements and 
her previous obstetrical history he believes that she should 
have an elective section. (App. 57-59) (Emphasis sup¬ 
plied). Appellants complain that when Dr. Sheffery made 
the further statement that if he had been confronted only 
with the pelvic measurements of Mrs. Robbins he most cer¬ 
tainly would have attempted a normal delivery, that such 
testimony was contradictory to his previous statements. 
Actually an examination of his prior statement shows that 
this subsequent opinion was merely an explanation of his 
written report and in no way at all is contradictory to it. 

4. The Court did not commit error in ruling that the 
testimony of Dr. Fred 0. Coe was not expert testi¬ 
mony to prove that the physical bone structure of 
plaintiff, Alice Ann Robbins, was too small to per¬ 
mit normal pelvic delivery. 

The Court stated that he did not question the proper 
interpretation of the X-rays. It was Dr. Coe’s interpre¬ 
tation, but he is not an obstetrician. (App. 90). Dr. Coe’s 
own testimony could lead to no other conclusion than that 
reached by the Court. In response to a question as to 
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what conclusion he draws from pictures of the pelvic 
and whether or not one should have a normal pelvic birth 
or a Caesarean section he responded: 

“A. I measure the exact size of the bony pelvis 
at various levels. That includes the inlet, mid-pelvis, 
and the outlet. From this I state what those are and 
draw a conclusion, usually, that labor might be diffi¬ 
cult, or any other conclusion, although I do not state 
emphatically that any Caesarean section should be 
done.” (App. 67). 

He further stated that he could not make a positive 
statement because the force of the uterus, the plasticity 
or moldability of the infant’s skull, the ability of the 
pelvis to swing on its hinges or adjust itself to pressure, 
cannot be demonstrated from the X-ray. That determina¬ 
tion is left strictly to the obstetrician, the man delivering 
the child. (App. 71). 

It must also be remembered that the child in this case 
was born on June 22, 1946 and Dr. Coe’s X-rays were 
taken April 19, 1947 in connection with plaintiff’s second 
pregnancy. We are concerned in this case with Dr. Jordan 
a general practitioner, who delivered plaintiff’s first child 
and Dr. Coe testified that the general practitioner “almost 
practically not at all” resorted to the use of pelvimetry. 

Dr. Coe was permitted to answer all questions pro¬ 
pounded by counsel for appellant and nothing in his testi¬ 
mony as a specialist or otherwise was in anywise incon¬ 
sistent with the defense. In other words, his testimony 
was to the effect that the sole judgment of the obstetrician 
was governing. 

The cases cited by appellant correctly state the law in 
this jurisdiction, but these cases have no application to 
the testimony of Dr. Coe. Dr. Coe had testified that there 
was no evidence in X-rays taken July 14, 1946 of bony 
injury, fracture or disease (App. 73), just three weeks 
after the child was delivered. 
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Each of the D. C. cases cited by appellant differ as 
stated briefly below. 

Sweeney v. Irving, 35 App. 57, there was an X-ray 
bnm and the physician had stated there would be no 
danger to the plaintiff. In the absence of that statement 
there would have been no case to go to the jury. The 
Court on page 63 stated that the plaintiff received all and 
possibly more than she was entitled to by being permitted 
to go to the jury at all. The Court also stated (p. 62) 
that there are exceptional cases where the result of an 
operation performed, if unexplained, may warrant an in¬ 
ference of negligence. There is no evidence of anything 
unusual or exceptional in the instant case. 

In Byrom v. Eastern Dispensary, 78 App. D. C. 42, 136 
F 2d 278 there was testimony of a Dr. Smiler that X-rays 
which he took sometime after the original setting of the 
fracture showed that it had not united. The hospital 
physician had taken no post-operative X-ray. There was 
also evidence that bones were visibly protruding and ob¬ 
viously out of alignment. The error assigned was on an 
instruction which told the jury in effect to ignore all tes¬ 
timony except that of experts. There are no such un¬ 
usual facts in the case we are now considering. 

Crist v. White, 62 App. D. C. 269, 66 F 2d 795. A physi¬ 
cian, Dr. Huff, testified that the defendant had not exer¬ 
cised ordinary care and ability. That in itself would or¬ 
dinarily take the case to a jury. There was other medical 
evidence tending to show non-union of the fracture a year 
after the original setting. This was the type of excep¬ 
tional case referred to in the Sweeney case, supra. 

In Grubb v. Groover, et al, 62 App. 306, 67 F 2d 511 
there was testimony that the physician giving X-ray treat¬ 
ment left the patient unattended. She had two previous 
treatments with no harmful result when a physician was 
present during the treatment. The Court held that an 
inference of negligence is warranted unless satisfactorily 
explained. 
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In Weisenberger v. Hazen, 63 App. 398, 73 F 2d 318 a 
physician testified that the condition of the patient fol¬ 
lowing treatment “was due to an exposure of the 
application of heat that could easily have been avoided 
and could have been avoided with any degree of care. ,, 
This testimony, together with other evidence (necessity to 
amputate finger which was burned and failure to treat 
properly) was considered again under the doctrine of the 
Sweeney case supra of exceptional cases. 

In all of the above cases we have a bad result (absent 
in the current case) with exceptional circumstances fol¬ 
lowing treatment, together with medical testimony except 
in the Grubb case that the treatment given should have 
been otherwise. The only opinion expressed by Dr. Coe 
was that he was not competent to pass judgment in the 
delivery of a child and consequently his own testimony 
excluded any further consideration except his testimony 
as a radiologist. No doctor testified that in this first de¬ 
livery that anything else should have been done other than 
to permit normal delivery. The child was delivered nor¬ 
mally and the depressed fracture which the child suffered 
could have been caused by the coccyx, the promontory of 
the sacrum or one of the ischiadic spines. Dr. Garnett 
stated that he had seen many worse depressed fractures 
that came back to normalcy spontaneously a week or ten 
days after delivery (App. 84). 

5. The Court did not commit error in refusing to per¬ 
mit the plaintiffs to further question Dr. George J. 
Ellis, as an expert, concerning customary practice 
with reference to prenatal care and examination of 
expectant mothers. 

No error was committed by the Court on this point 
for two reasons: 

(a) Appellants assume and make the voluntary state¬ 
ment that Dr. Ellis was an obstetrician and an expert 
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qualified to testify on the point in question. Such were 
not the facts established at the trial. The only qualifica¬ 
tions Dr. Ellis was shown to have were that he was a 
practicing physician in the District of Columbia; that he 
had been practicing for about 20 years; that he had at¬ 
tended Georgetown Medical School and graduated there¬ 
from in 1926 (App. 84). We are not saying that he was 
not an obstetrician, but he certainly was not qualified 
as such from the record. 

These facts are not sufficient to qualify a person as an 
expert witness who is capable of testifying regarding an 
accepted standard of conduct in a given jurisdiction and 
whether a certain specified course of conduct departs from 
said standard. 

The qualifications or competency of witnesses to testify 
as experts is a question for the trial court (Lansburgh v. 
Winsatt, 7 App. D. C. 271; Rcvub v. Carpenter, 17 App. 
D. C. 505, affirmed 23 S. Ct. 72, 178 U. S. 159, 47 L. Ed. 
119), and the exercise of such discretion will not ordi¬ 
narily be disturbed on appeal (Pollard v. Hawfield, 83 U. S. 
App. D. C. 374, 170 Fed. 2d 170; Gertner v. Newrath, 49 
At. 2d 655). 

Judge McGuire heard the evidence attempting to qualify 
Dr. Ellis as an expert and apparently ruled his testimony 
was not that of an expert (App. 87, 88 and 89) where 
the Court states: “The only expert qualified to speak is 
Dr. Sheffery, your own witness/ 7 

This ruling being one in the discretion of the Court 
should not be disturbed on appeal and the exclusion of 
Dr. Ellis’ testimony was therefore correct in view of the 
fact that he had not been adequately qualified. 

(b) Even aside from the reasons set forth in 5a above 
for the exclusion of the testimony sought to be elicited 
from Dr. Ellis, it was inadmissible on one other ground— 
immateriality. 
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The main question involved in this case is whether in 
view of the pelvic measurements of Mrs. Robbins, the 
defendant was justified in attempting a normal delivery 
rather than perform a Caesarean section.. The testimony 
sought to be elicited from Dr. Ellis did not pertain to 
this question but was directed toward the question of 
whether it is customary to make a vaginal examination 
at a certain period before the expected time of delivery. 
Whatever may be the custom, it is immaterial so far as 
the issue in this case is concerned. 

The pelvic measurements made by various doctors were 
substantially in agreement with each other, so far as it 
may be determined from the testimony. Therefore, the 
question, in view of such measurements is what should 
the defendant have done. He made an examination and 
obtained measurements himself, and his figures are prac¬ 
tically the same, or substantially the same, as those of 
the other physicians. The vaginal examination is merely 
a means of arriving at these figures and that is its only 
purpose as far as the issues in this case are involved. 

Conceding for the sake of argument that if Dr. Ellis 
had been permitted to testify that these examinations are 
customarily made at a certain time before the expected 
delivery date, such an examination in fact had been made 
by the defendant in this case and the defendant’s measure¬ 
ments corresponded substantially with those testified to 
by the other doctors, the question resolved is whether the 
defendant had been justified in permitting normal pelvic 
delivery, in view of the measurement and the initial 
question of whether the examination should be made at a 
certain time is too remote to influence this question in 
anyway. 

Thus the crux of their case is not the examination, but 
the measurements. Therefore, the custom of making a 
vaginal examination, if such is the custom, is wholely im¬ 
material to the main issue involved here. 
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In this connection, the Court's statement is specifically 
cited in connection with the question of the time a vaginal 
examination should have been made and the question was 
being pressed by counsel for Appellant. The Court stated, 
“You may ask whether , in his (Dr, Ellis) judgment or in 
his opinion there were indications of a Caesarean.” App. 
88 This question was never asked. 

6. The Court did not commit error in refusing to per¬ 
mit counsel for the plaintiffs to cross-examine the 
defendant, using as a reference for the basis of his 
question a textbook written by J. Whitridge Wil¬ 
liams, physician, which the defendant acknowledged 
was a recognized authority on obstetrics in the Dis¬ 
trict of Columbia. 

20 Am. Jur., Page 669, states as follows: 

“As a general rule, the practice of reading from 
medical treatises, in connection with an opinion given, 
is condemned. * * * Most courts, however, decline to 
allow the reading from scientific works merely to con¬ 
tradict an expert generally, and it has been held that 
while scientific treatises to which the witness has him¬ 
self referred and on which he has based his testimony 
may be used to contradict him, such use cannot be 
made of authorities to which he has not referred." 

Citing Bixby v. Omaha & C. B. R., 105 Iowa 293, 
75 N. W. 182. 

Hess v. Lowery , 122 Ind. 225,23 N. E. 156. 

Sale v. EicKberg, 105 Tenn. 333,59 S. W. 102. 

Ullrich v. Chicago City R. R. Co ., 265 HI. 338, 106 
N. E. 828. 

In the Ullrich case it was held that where a physician 
based his opinions on his own observations, without rely¬ 
ing on text books or writers on the subject, a cross-exam¬ 
ination consisting of references to medical works, so as 
to convey to the jury the impression that the physician 
was testifying against recognized authority, was improper. 
The Court on page 829 stated “that counsel cannot be per- 
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mitted to do indirectly that which he is not allowed to do 
directly. 7 * 

It will be recalled (App. 20) that Dr. Jordan stated 
it was optional when you examine patients and that it 
had been his practice to examine early in pregnancy giving 
greater comfort to the patient and getting a good deal 
more information. His conduct therefore was based on 
his own personal opinion without reference to any text. 

There are numerous authorities holding that a physician 
may not be impeached where he does not base his opinion 
in whole or in part upon such authorities. 

In E. I. DuPont de Nemours & Co. v. White, 8 F. (2d) 5, 
Third Circuit, it was held that a physician testifying from 
his own experience may not be impeached by medical works 
on which he has not relied. On page 6 the Court said: 

“The Federal Court here was administering New 
Jersey rules of evidence and in so doing must be gov¬ 
erned by the N. J. rules of evidence unless there is a 
federal rule to the contrary. But the federal rules 
and the N. J. rules are the same on this subject. 
Davis v. XJ. S., 165 U. S. 373. This testimony was 
therefore inadmissible and prejudicial. The vice of 
the question was that it involved the administration of 
hearsay evidence, without giving the adverse party 
an opportunity to cross-examine the author. 

In Conn. Mutual Life Ins. vs. Ellis 89 Ill. 516 cited by 
appellant, the witness in that case had testified he had read 
textbooks that he might be able to state why he diagnosed 
the case a delirium tremens. 

In Byers vs. R. R. & Alliston 90 Tenn. 345 cited by 
Appellant, the witness testified as an expert engineer. 
Whether or not portions of the scientific text were read 
to the jury does not appear. But when on rebuttal the 
text was read to the jury the court stated: “But reading 
the book to a jury as evidence of the facts therein stated, 
and as a general rebuttal of the testimony of the expert 
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stands on a different bases. • • • No objection was at 
the time made. In the absence of such objection there 
is no reversible error /’ 

7. The Court did not commit error in directing a ver¬ 
dict for the defendant at the dose of plaintiff's case. 

From all of the foregoing argument, it is submitted 
that the Court was justified in directing the verdict. The 
defendant was not limited in his qualifications as such, 
but the rules of the hospital made it mandatory for the 
resident, in consultation with an obstetrician, to handle 
certain types of delivery. Dr. Jordan could not have fore¬ 
seen that forceps would have been required before the 
actual delivery was under way. It is common knowledge 
that many deliveries are made with forceps. We have 
no quarrel with the two rules of law stated, but they are 
not applicable to the present case. 

Rule 50 of the Federal Rules referred to is discretion¬ 
ary with the Court. The Court in the exercise of that 
discretion upon counsel's request to let the case go to the 
jury and later entertaining a motion non obstante veredicto 
stated: 

“I have as much a duty to return a verdict against 
this plaintiff, if I conscientiously believe it should be 
done, as I would have to let it go to the jury. If I 
take your suggestion, to take the weasel action of let¬ 
ting it go to the jury and then entertaining a motion 
non obstante veredicto, I would not be doing justice." 

CONCLUSION 

It is respectfully submitted that there was not even 
a scintilla of evidence of negligence to be submitted to 
the jury. The appellant states in his conclusion that three 
doctors, i. e., Doctors Coe, Sheffery and Ellis, testified 
that her pelvis was too small to permit normal delivery. 
That statement is contrary to their testimony and the defi- 
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nite fact is that while the delivery was difficult, it was a 
normal delivery. Doctors Sheffery and Ellis had the pre¬ 
vious history before them of the first child and were look¬ 
ing forward to the second delivery in view of that his¬ 
tory, but both were of the opinion that without such a 
history normal delivery should be tried. Dr. Coe stated 
that he was unable to express an opinion from X-rays but 
left the decision of delivery to the obstetrician and the 
pelvic outlet which he found to be 7.7 centimeters was 
even larger than that found by Dr. Sheffery (6 Centi¬ 
meters) which Dr. Sheffery stated of sufficient size and 
worth a trial delivery. Further, Dr. Coe found no evi¬ 
dence of bony injury, fracture or disease three weeks 
after delivery. 

The plaintiff has entirely failed to establish a case of 
malpractice since she has produced neither (1) the evi¬ 
dence of negligence or (2) the causal connection with the 
injury both of which must be proved in this type of 
action, before plaintiff may recover. 
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